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From  the  Fourth  Part. 


WHEREIN 
The  Bars  and  Pleadings  in  Debt, 
Detinue^  ^are  Impedlt^   Replevin^   Trefpafs^ 
Trover^    and  Wafl,   are  continued    either 
by  Precedents  of,  or  References  to,  all  the 
^leadings  extant  refpefting  the  fame. 

With    Variety  of ^  Notes,    Arguments^    and   other 
Ohfer'vationi  thereunto  relating. 
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PART    V. 


VOL.    II. 


Srfr  alAdm'per  al  Admimfiratiomm  com- 
mfs'  2d.  qui  dedit  Def  geuerafem  Re- 
laxation'f  &c. 

•^  '.  T^^  -  -■■   °''''  P^"^  ^^'"''   Bar  per  B«. 
■    -.•*-^  al'atn  Adminiftrationem   commifi' 

.  «  •  ,?"',,''^*^"   ^^f  g«n"a''    Relaxation', 

Repl  qd  fecunda  Adminiftratio  obtent'  fuit  RepPpee 
^  per  fraudulent'  fuggeftion',  &  Relaxatio  fad'  Fraud?m. 
tuit  per  fraudem,  Rejoinder  proteft'.&c  oro  n.- .    « 
placito  qd'  M  bpni  fide  rclaxavit' Def'Tbt'^fif 
^^travers'  le  Fraud'  &  Iflue  inde.     And  the 
Court  adjudged  the  Iffue  im^e  &  procefi  -vami,  Repleadw 
^1,    n.^-^P.'^*'^^''  ""•'  awarded  from  the  Plea!  »gard. 
1  he  Plaintiffs  reply,  and  fiiew  both  the  Admi- 
piftrations;  and  that  the  Adminiftration  com-  Al'Reoir  & 
pimed  to  4  by  Sentence  declaratory  of  the  ^u^}  ^ 
Archbiftop  was  made  invalid,    whereby  the 
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t^    -     J        r^at/.         .*♦*  tibtahilia^  Et  tde$ 
LettreAdtniniflratiori  Def  revocat\  &c^ 

Jf.  '  -r?Tpredia:'  S.  per  W.  R  Attorn' fuum 
'  JZ/  ven'  &  defend'  vim  &  injur'  quan- 
do,  &c.  Et  dic'qd'  predict'  T.  Adtion'  non. 
Quia  die'  qd'  R.  ^qui  qbiit  jnteftat'       buit 
bona  notabiiia  in  divers'  Dioces'  infi.    t^ro- 
vinc'  Cant'  fciit'  in  Dioces'  L.  &  Dioces'  N. 
Per  quod  Adminiflratio  omnium  bonorum 
jur'  &  credit' que' fuer'  predicSl'  R.  tempore 
mortis  fue  &  que  ^idern  S.  per  J.  P.  Legum 
Dcorem'  per  tocum  Archidiaconat'  S.  ac  vil' 
de  Curia  landi  Edmi'  ComraiffiGnal*  &  Of- 
rficiar  litime'  eonftitut'  in  Loco  Ordinarii  \ 
Tecundo  die  Nov.  Anno  Regni  Regis  Jac.  2. 
5.  apud  B.  fancti  E.   predicl:'  commifTa  fuic 
penitus  vacua  eft  &  nuilius  efFedus  in  Lege 
reman'_,  &c.     Vide  Clift,  E«f.  550. 
Bar  ratione        /•  *  Similis  Bar  de  Adminiftracione  commiis'  ' 
bonorum        *  per  Archiepum'  ratione  Bonorum  Notabii', 
Notabii*.        <  £t  Repl'  qd'  Inteftate  tempore  mortis  non 
habuit   bona   notabiiia   in  divers'    Diocefi', 
;  Bro,  140.     See  after^  Bar  per  Exec',  &c. 
Jf.  '  Similis  Bar  &  Adm'  al  A.  qui  DsF  re^ 
*  laxavit,  2  Bro,  98. 

Executor  to  ff-  Debt  by  an  Executor  upon  a  Bond,  with 
pay  Money.  Condition  to  pay  Money  to  fuch  Perfons  as 
ajcmding  to  the  Teftator  named  by  his  Will.  Bar,  That 
n^.  ..-..».  ^^^  Teftator  did  not  name  any  Perfons  to 
whom  the  Money  (hould  be  paid.  Repl',  That 
the  Teftator  by  his  Will  made  the  Plaintiffs 
Executors,  who  prov'd  it ;  and  that  the  De- 
fendant had  not  paid  them  the  Money.  De- 
fendant demurs.     Vide  JVincb^  Ent,  228. 

/  DeP 


Teftator's 
Will. 
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^  Jf.  ^  Def*  die'  qd'  folvitTeftatori  permanus  Solvit  per 

*  alterius  ante  diem  folutio^',  Repi'  non  &  "^anusaite* 
""  IfTue,  Clerks  Jffifi.si^..  ""'• 

f.'A\  fuit  per  Adm'  fur  Bill'  pen;^!',  DeP  Q^'Inteftatd 
'  pladtac'  qd'  le  Inceflate  fuic  Fdo  de  fe.     Se-  ^"ic  Felode 

*  cund'  Bro,  Met,  224.  ^^• 

Jf.    Simile    i  Saund.  ^5-5',  &c,    vpon   a  Scire  SitDiVis  Bit ^ 
Facias,  by  T,  Adminiiirator  of  T  againf^  E.  Q.^'  In^eftaf 
to  have  Execution  of  a  Judgment  for  2000  /.  ^^^^^^' 
and  21/.   Damages  recovered  by  the  Inteflate 
againft  the  Defendant  £.  The  Defeiidane  pleads 
in  Bar  of  the  Execution,  That  the  faid  Inceilate 
after  the  Judgment  hanged  himfelf,    and  be- 
came Felo  de  fe,  and  fo  found  by  the  Coroner's 
Inquefl:  return'd  into  the  King's-Bench^  where- 
by the  Inteftate  had  forfeited  the  Debt  and 
Damages  to  the  King.     The  Plaintiff  replies,  R^pl'  p^r 
and  ihews  a  general  Ad  of  Pardon  after  the  ?^"p"^^^ 
Felony  c  emitted,  by  Force  whereof  the  faid  0%  j^»^"'^ 
Debt  anu  ^     nages  were   diicharged  ot  any  Dcf*. 
Forfeiture  by  the  (aid  Offence,  &c.     The  De- 
fendant demurred  \  and  the  Judgment  was  gi- 
ven againft  the  Plaintiff  upon  this   Reafbn, 
That  when  the  Inquificion  was  return'd  into  the 
King's  Bench^  which  found  him  Felo  de  fe,  then 
the  Debt  and  Damages  were  vefted  in  the 
King^  and  by  the  Ad:  he  had  not  granted  Re- 
ftitution  to  the  Plaintiff  the  Adminifirator^  and 
that  there  ought  to  have  been  a  Reflitution. 
Idem  352_j  563. 

Jjl  Debt  upon  a  Bond  by  an  Adminiflrator  i  ^^%^^^^ 
Defendant  pleads.  That  the  Inteftate  was  at-  ,  ,  ,' •  ^L 

1      r  T%        1  r-^      \    %   X'  1       Was  attainted 

tainted  01  Durglary  upon  a  Cjaoi-delivery  at  the  olBuiglary^ 
Old'Baily,  with  Averment  that  the  Judgment  is 
in  full  Force,  and  of  the  Identity  of  the  Perfbn, 
I  L«f, 610^  §2C*  Cc  2  Debt 


388  Bar  al  fuit  de  Executors  & 

Debt  pro  Vid'  Exec'  K.  vers*  Exec'  H. 

Bar  qd^  ^er*foU  tnorUm  R.  cepit  in  virum 
H.  per  quod  dehitum  deven  extwli\  Se- 
cfwdf/Wy  Aft.  256.  (als*  224.)  nt  fe* 
qnitur. 

Debt«tma  /  •  pT  P^edia-  Def,   &c.    Adion'  non 

per  Inter-  jLd  oLQ.  quia    QIC    qd    poit  conrection 

marriags.      *  fcripti   predid',    prefat'  R.  T.  in  vita  lua 

^  apud'    C.    predid'     condidit    teftum'    & 

^  ult*   voluntat*  fua  in  fcriptis  ac  per  idem 

^  Teftum' fuum  predid'  E.  Executricem  Tefti' 

^  iir  conftituit  &  ordinavit  &  poftea  obiir,  pod 

/  cujus  mortem   eadem  E.  predid'  Teftum' 

^  predid'  R.  T.  in  deba'  juris  forma  probavie 

*^  ac  onus  execution' Tefti' iirfupcr  fe  fufcepitj 

^  Et  poftea  &  ante  diem  impetrac'  brevis  Orig' 

^  ipfius  E.  feilt'  10  die  Jan'  Anno  Regni  didi 

^  Domini  Regis  nunc  Angl'  primo,  eadem  E. 

^  apud  G.  predid'  cepit  in  viru'  prefat' J.  H.  ac 

*  ro'ne  inde  tarn  o'es  Adiones  fuper  pred'  fcript' 

*  Obr  bend'  quam  predid'  debitum  10  1.  fuper 
'  predid'   fcript'  Obr  petit'  penitus  in  Lege 

*  extind'  fuer  &  exon'at  deven ,  Et  adhuc 
^  exon'at  exiftunt,  Et  hoc^  &c.  Unde^, 
'  &c. 

'  7he  Bar  was  hy  Ri.  Lee.  Ro.  T.  &  W.  W. 
'  Exec'  Tefti'  Jacobi  Halliwell  ad  £.  HalUwelL 

*  Vid'  Executric'  Tefti'  Ro,  Tlorp,  fur  Obi'. 
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Deht  by  Executors  for  Arrearages  of  an  An- 
nutty  granted  by  Heed  for  Service  done^ 
and  to  be  done^  by  the  Tejiator. 

/.  ^  C  T  predia'  W.  Aaion'  non,  &c.  Quia  Bar,  that  the 
*  Jj  die'  qd'  predia'  T.  F.  als'  L.  in  vita  J'^.'^^V*" 
lua  ante  confeaion'  fcripti  predia'  fcilc'  pri-  §"  ^^  J° 
mo  die  N.  Anno  42  Eliz,,  apud  L.  in  Paroch* 
&  Warda  predict'  deferviebac   predid'  W. 
in    (ervitio,     vocat'    a   Common  Serving-man^ 
per  fcx  menfes  extunc  prox'  fequen',  Qd*qi 
poft  confeaion'  fcripti  predia'  fcilt'  primo 
die  Martii  Anno,  &c.  7.  predia'  W.   apud 
L.  in  ParoclV  &  Ward'  predia'  requifivit  pre- 
dia' T.  ad  deferviend'  eidem  W.  in  fervitio 
predia'  quod  facere  predia'  T.  adtunc  & 
ibm'  recufavit,   Qd'qj  poft  eund'  primum 
diem  M.  Anno  7.  fupradiao  pred'  T.  in  vita 
fua  non  lerviebat  eidem  W.  in  fervitio  pre- 
dia', Et  hoc  parat'  eft  verificare,  &c. 
^  Precludi  non^  quia  die'  qd'  predia'  T.  F.  Repr,Qd'ob- 
a!s'  L.  in  vita  fua  fcilt'  predia'  primo  die  M.  tu^»c  Servic' 
Anno  7.   fupradiao  apud  L.  in  paroch'  &  p  ?^^'  '«ci^ 
Ward'  predia'  obtulic  ad  deferviend'  eidem        ' 
W.  in  fervitio  predia',  quod  acceptare  idem 
W.  adtunc  &  ibm'  &  femper  poftea  penitus 
recafavit,  Abfq;  hoc  qd'  predia'  T.  in  vita 
fua    recufavit  ad  deferviend'  eidem   W.  in 
fervitio    predia'   prout    idem  W.  fuperius 
allegavit,  Et  hoc  parat'  eft  verificare,  Unde 
pet'  judic'  &  debitum  fuum  predia'  unacum 
dampnis,  &c.  fibi  adjudicari,   &c.    Et  liTue 
fue  le  Traverie.    Vide  Jfi.  Ent.  248^  &c. 

/  Debt  upon  a  Bond  by  Executors,  Bar  by  ^^'rc^mcnt 
d  i|eqal  Agreement  of  Compofition  with  the  o/conTpofi- 
C  c  3  Teftator^  tion. 


5^0  Bar  al  fuit  de  Executors  & 

Ttflator^  and  other  his  Creditors^  &C.  to  go 
and  come,  &:c.  without  Arreft^  provided  thac 
_  the   Defendant    affigned    and  fecured   to  the 

\J(q  of  his  Creditors  all  the  Profits  of  the 
Tythes  of  rhe  Reclory  of  S,  as  Councel   in 

♦  the    Law    (hould  devifc.     That    PP",    B.   the 

Defendinc's  learned  Councel^  devifed  a  Letter 

Eepl'"  of    Artornev^    &c.    Repi\    Frotejt'  that   the 

plea  is  infufficienf.  Vro  placko^  that  the  Let- 
ter of  Attorney  is  not  a  realonable  Aflignment ; 
and  traverfes  that  the  faid  ^,  B.  is  a  Councellor 

Demur',  at  Law.  Demuner  thereupon,  and  Judgment 
for  the  Plaintifi'  Vide .  i  Lut.  678.  Et  DodT 
Dcmur\  55*0. 

Debr  by  an        /'  Declaration,  as  Adminif^rator  of  R.  5.  up- 
Adminiftra-    on  a  Bond  made  by  Sir  J.  H,  and  that  Sir  j.  H. 
tor  of  R.  s.     kgjj^g   fpJ2,ed  in    Fee  of  Lands  in  Bermudas^ 
of 'p^rlia-      ^^'  ^^  defraud  his  Creditors,  covenanted  with 
menc,  and      the  Defendants  to  ftand  feized  to  the  Ufe  of 
that  rhe  Ad-  A,  B,  in  Tail  general.   Remainder  to  his  right 
i^iiniftr^fots    Heirs^  &c.   and  fhews  a  private  Ad  of  Parlia- 
fli  '^d  ^o  h    ^^^^^  concerning   the  faid  Lands,  and  a  Pro- 
dcprivedVr!  ^'^^   That  the  Ad  flipuld  not  deprive  the' Ad- 
miniftratofs  of  R.  B.  the  Inteftacej,  &c.    De- 
murrer thereupon,   and  Judgment  for  the  De- 
Defendant      fendants,    becaufe  the  Matter  compriz'd  in  the 
demurs,  &c.  Declaration  was  only  Matter  of  Trufl,    and 
meerly    prope;*    for   a  Court  of  Equity,    in 
which  the  faid  -<^.  B-  ought  to   be  a    Party. 
^  Whether    j  £^^^  ^^^^  ^^^  nothing  was  faid  by  the  Court 

Lre  were     cxpreflv,  whether  the  Lands  were  in  the  Nature 

p^rfonalAf-    ^^  Perfonal   AlTets,    &c,    or   notj    and   the 

fees.  Cafe  of  Nosl  and  Rohinfon^    2  Ven,   g  5-8.    was 

cited,    to  prove  that  the  Lands  here  were  as 

Perlonal  Alfeis.    Vid^  1  Lut,  626, 


Adminiftrators  in  Debito.  gpi 

ff.  Debt  upon  a  Devaftavit,   and   declares  Narr'  upon  a 

that   the  Plaintiffs    obtain'd   a  Judgment  for  ^^^^^a^it- 

Debt^  c^-'€,  againftthe  Defendant  and  -^.  then  his 

VVife,  Executrix  of  J.  and  fhews  that  the  Debt 

is  unpaid  v    and.  fhews  the  Death  of  y^.  and 

Judgment  afterwards  given  to  have  Execution 

againft  the   Defendant  alone  by  his  Default; 

and  that  no  Execution  vvas  as  yet  fued  out;  and 

then  fees  forth-,    that   the    Defendant,    in  the 

Life-time  of  A.  wailed  die  Goods  of  the  Tefla- 

tor  J.  to  the  V^alue  of  the  Debr,  "per  quod^  ^c. 

Defendant  demurs  to   the    Declaration,    and  DeftnJanc 

Judgment  for  the  Defendant.     F'sde  i  Lut,  670.  ^*^«^'Jr5. 

&c.     And  as  to  the  principal  Cafe  here,  'vUe 

Ent.   and  PTirher's  C^ky    1   Vert.    521.    Brown 

and    Ccllins's   Cafe,     2  Lev.  no.   Afirey  and 

Nevil^s  Cafe,   153.  Burrell  and  Rtchmondh  Cafe^ 

Carter  2.    Sir  Brian  Tuck^s  Cafe,     3  Leonz^i, 

In  which  Cafe  ic  is  relolved  by  all  the  Barons 

in   the  Exchequer^    That  an   Executor   of  an  If  Execuror 

Executor  fhall  not  be  charged  wirh  a  Devafta-  ^f  Executor 

vit  made  by  the  Executor  of  the  firft  Teftator,  ^^^^  ^f   .  , 
T\.;/-,/'77>^  a       ■>  ^    r      1  Charged  wit  a 

Imo  tn  k  Caje  de  Roy  pur    ceo  que  ejt  un  ferfonal  ^  n      ft 

Tort  Sokment,  Sed  Vide  Stat.  4  &  J  Ann,  ca.  16, 


C  c  4 
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3P2  Bar  in  Debt  per 


Bar  in  Debt   -per   Executors  & 
Adminiftrators. 

I,  By  Abatement^  That  the  Tejlator  vpas 
alive  at  the  Time  of  the  Writ  pur  chafed. 
I  Lut.  13.  Simile  16.  Et  vide  Doft' 
Demur'  247.  Et  vide  ante  Bar  vers* 
Exec'  &  Adm% 

Abateni'  de  BilT^  for  that  another  E'tcecutor  not 
named  adminifired^  together  with  the  Defen^ 
dani^  lit  rcqaicur. 

Abatement.    J[.  '  |^T  predid'   Def  per  A.  B.  Attorn' 

^  Ilji  faum  vers'  &   defend'  vim  &  injur', 

^  Et  pst^  judic'  de  Billa  predid'^  quia  die'  qd' 

*  predid'  T.  E,  per  ukimam  voluntat'  fuam, 

*  ordinavit  &  coniiicuic  quendam  J.  S.  Execu. 
'  torem  Tcili'  fui  predict'  fimulcum  prefat' 
^  Dzi'  &  obiic,  qui  quidem  j.  S.  apud  G.  pre- 
'  diet'  in  Com'  predid^  adminiftravit  bona  & 
^  Ccitalia    que  fuer'  predicV  T.  E.  cum  prefat' 

*  DeP  UndQ  ex  quo  prefat'  J.  S.  in  Billa  pre- 
^  dicV  non  noiat' Idem  Def  pet' Judic'de  Billa 
'  predict'^  Ec  qd'  Billa  ilia  calTec',  &;c. 

p  r  d'  1-  ^  ^^  predict'  Quer'  die' qd'  per  aliqua  per 
ter^nuflquani  ^  predicV  Def  fuperius  placicando  allegat' 
adminiftra-  ^  Billa  fua  predic^l:'  caiTarinon  debet^'  Quia  did 
vie.  ^  qd'  predid:'  J.  S.  poPc  mortem  predict'  Teila- 

^  *'  toris  aliqua  bona  (eu  catalla  que  fuer'  ejufdem 
*  Teftatoris    nunquam  adminiftravir,  Ec  hoc 


■i.'. 


Executors  5c  Adminiftrators.  3^3 

*  pec'  qd'   inquirat'  per  Priam\   Et  predid* 

*  Dd'  iilit',  &c.     Vide  T/jow/)/:  Ewr.  fol.  i. 

Jj:  ^  Et  predid'  Def    per  J.    L.   Attorn'  Alitet  fur 

*  iuum  ven'  6c  defend'  vim  &  injur^^  quando,  Bil]. 

*  &c.  Et  pet'  judic'  de  Billa    predid'.   Quia 

*  die'   qd'    predid'    A.  per  did'  Teftum'& 

*  ult'  voluntat'  conftituit  8c  noiavit'  quendam 

*  R.  Coexecutorem   fimulcum  predid'  T.  W. 


plena  vita  exiftit  videlt'  apud 

*  D.  Et  hoc,  &c.    Unde  pro  eo  qd'  idem  R. 
^  non    noiat'  in  predid'    Billa  idem  T.   pet' 

*  judic  de  BilU  ilia,  &c.  Hanf.  Ent,  102. 

j[.  ^  Aliterfur  breve.     Vide  2  Mo.  Itjtr,  18. 

Notey  In  Abatement   many  Precedents  be-  SureDe^nce 
gin,    Ven'  &  defend'  'vim  &  injur  ^uandoy  c^c,  "°^  ^?  °® 
But  it  is  obferved   in  i  Lut.  8,  9.  that  the  fure  A^batement. 
Way  is  to  make  Defence  in  this  Manner,  Ven^ 
(^  Defend'  'vim  &  injur\  without  faying  more: 
And  where,    in  2  Lmp.   1^90,  the  Defendant 
began  his  Plea  without   any   Defence,   'viz,. 
Et  frediH'  J.  per  T.  W.  Jtt'  futtm  ven'  &  pet^ 
auditum  brevis^  ^c,  and  then  pleads  in  Abate- 
ment, and    upon  Demurrer  it  was  held  good. 
And  I  Lut.  7.  inter  JValfurd  e^"  Saville^  it  WaS 
adjudged   a  good   Plea  without  Defence  upon 
a  fpecial  Demurrer^   Eo  ^£  prediEi'  E.  in  placito 
juo  predid'  nuW  fecit  def enfionem^  &'C.     See  more 
in  5  Infir.  Cler.  laft    pub.   11,  12,  &c.      And 
I<fotey  That  by  2tr/x',  210.  where  the  ordinary 
full  Defence  ought  to  be  made,  and  is  omitted.  Failure  of 
it  is  laid  to  be  a  Failing  in  Subftance.  Subftance. 


st^ 


Aliter  ad  ff-  *  "Et  predid'  Archiep'us  per  T.  H.  At- 

breve  per      ^  jom'  fuum  vcn'  &  defend'   vim  &   injur', 
Archiep'am.  ^  £^  pgj>  j^dic'   ds  brevi   predict,   quia  die' 

*  qd*  predicV  Comes  in  vita  Tua  conitituic  & 
'  ordinavic  ipfum  Archiep'm  ac  quendam  J.  T;' 
'■fpre   Executores  Tefti'   fui    6c  poftea   obiit> 

*  poit  cujas  mortem^  Idem  J.  diverfa  bona  & 

*  catalla  que  fuer'  prediiV  Comitis  tempore 
'  mortis  fue  uc  Executor'  Tcfti'  ipfius  Comitis 
^  adminidravit  videk'  apud  H.  in  Com'  K.  qui 
^^  qoidem  J.  apud  H.  predict'  adhuc  fuperites 
•^  &  in  plena  vita  exiftit^    Ec  hoc  p^iratus  eft 

*  veiificare,    Unde    ex  quo  predict'  J.  non 

*  noiat*  in  brevi  predict'  Idem  Archiep'us  pet* 
^  Jadic*  de  Brevi  illo,  &c. 

Rc|»r&I5iic.      ^  Et  predict'   H.  die'  qd' breve  fuum  pre- 

*  did:"  ro'ne  preallegat'  caffari  non  debet,, 
^  qaia  die'  qd'  predid'  J,  paft  mortem  predict' 

*  Gomitis   aliqua  bona   leu   catalia   que   fucr' 

*  e|oiciem  Comitis  tempore  mortis  fue  ut  Exe- 

*  cotor'  Tefti'  ipHus  Comitis  nunquarn  admi- 

*  niikavit/Ec  hoc  pet'  qd'  inquirat'  per  Priam', 

*  &c.     Vide  Hiinf,  Em.  102.    and   'uide  Rafi, 

Alitcr  de  Brevi  :  Et  Repl\  ^d'  Tejlator  non 
conjlituit  al  Exec* 

Bit.  S  *^  IIJT  die  qd'  predicY  A.  B.  invitafua 

^  Alt  apud   L.  in  Com'  predid'  condidic 

_^  ,teltum  &  uk'  voluntat'  fua  in  fcriptis  &  con- 

*  jBituit  &  Oidinavit  in  eifdem  ipfum  C.  & 
^.  quendam  E.  F.  Executores  ejufdem  Tefti'> 
*^  Ec  poftea  idem  A.  B.  Teftator  ibm'  obiit^ 

*  Pofi  cujas  mortem  idem  E.  ut  Executor 
^  Tefti'  ipfius  A.  ibm'  Adminiftravic  diverfa, 

bona 
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bona  &  catalla  que  fuer'  ejufdem  A.  tee'  mor- 
tis fue^  QuiQuidem  E.  adhuc  fc pe rites  &  in 
plena  vica  exiftit  videlc'    apud   L.  predid:% 
Et  hoc,  (&c.)  Unde  ex  quo  predid'  E.  non 
noiat'  in  brevi  predidl'  idem  C.  pet'  judic'  • 
de  brevi  iilo;,  Ec  qd'  breve  WV  callet',  &c. 
*  Ec  predid'  A.  die'  qd'  breve  fuum  pre-  Repl*. 
diet'    ro'ne    preallegat'   caffari    non    debet^ 
quia  die'  qd'  predict'  Teftator  non  conftituit 
predict'    E.  Exeeutor  Tefti'  predict'   prouc 
piedid'  C.  fuperius  allegavir,    Et  hoc  pet* 
qd'  inquirat'  per  Priam'^  Ec  predid:'  C.  fjHc', 
&c.     Vide    I    Broivns    Ent.  4.    Tlacit^   Gen. 
11,12.     2  Mod.  Intr,  18.  &  3  7«/r.  Cler,  laft 
pub.  48^  49. 

^  Simile   placitum  •  Et  repl'^  Qd'  Teftacor 
fee' Dsf '  folum  Exec^     Vlaeu^Gen.n, 

Jf.  '  Et  predi^:'  E.  &  M.  per  W.  R.  At-  Alter  Exec' 
torn'  fuum  ven'  &  defend'  vim  &  injur'  qo'^  non  noiat'  in 
&:c.  Ec  pet'  jiidicium  de  brevi  &  narr'  pre-  ^^^^^ 
did' quia  die' qd' N.  E.  21  Die  Od'  Anno 
Domini  1691.  apud  C  predid'  Tefium' & 
ulc'  voluncat'  fuam  in  fcriptis  condidit,  Ec 
per  eandem  conftiruir  &;  ordinavit  quendam 
W.  G.  Execurorem  Tefti'  &  ult'  voluntac'  pre- 
did'  fimulcum  prefat'  M.  Ec  poftea  fcilt' 
16  die  Nov'  Anno  Domino  i<^9i.  fupradid' 
apud  C.  obiic  qui  quidem  W.  port:  mortem 
predid'  ISJ^Sc  ante  impetrac'  brcvis  original' 
ipfius  M.  in  hac  parte  fcilt'  20  die  Apr'  An- 
no Domini  1692.  apud  C.  predid'  admini- 
ftravit  fimulcum  prefat'  M.  diverfa  bona  & 
catalla  que  fuer'  predid'  N.  tee'  mortis  fue 
Qd'q;  pred'  W.  tee'  impetration'  brevis  pre- 
did' fuit  &  adhuc  exiftit  fuperOes  &  in  plena 
vita  videlc'  apud  C.  predid',  Et  hoc  iidem 
E.  &  M.  parat'  func  verificare^  Unde  pro 

*  e© 


3^6 


Bar  in  Debt  per 

eo  qd'  predid'  W.  non  noiat'  in  brevi  & 
narr*  predict',  predid'  E.  &  M.  pet*  judic'  de 
Brevi  &  Narr'  ill*,  Ec  qd'  Breve  &  Narr'  iii* 
caiTentur,  &C.  TIjo.  Jenaer,  Vide  Clift, 
Emr,  ly.  ««.  3d,  57. 

^  Tefiator  fee*  Def  ^  at*  Exec"  non  noiaf  in 
hre*vt\  Et  replay  ^*  Exec  non  noiat'  obiit  ante 
Ori£  pros' ^   ut  fe<juuur. 


Bar. 


Brtvi. 


^^  TJ  T  pet'  jadic'  de  breve  predid'  quia 
^  JH  dic'qd'pred' W.G.invitafualanguen' 

^  in  extremis  apud  L.  predid'  in  Paroch'  & 
Al*  Exec' non  ^  Warda  predid'  condldic  Teftum'  &  ult' vo- 
noiat'  in       ^  luntat'   fua   in  fcriptis   &:predid:'J.  B.  J.  D. 

^  &  J.   C.  &  quendam  J.  S.  Execucores  Tefti* 

*  predict'  conltituic  &  ordinavit  pofteaq;  ibm* 
'  obiic  poft  cujus  mortem  predid'  J.  J.  J.  &  J. 

*  Teftum'   iir  in   debita  juris  forma  probaver* 

*  &  onus  execution  Tefii'  ill'  fuper  fe  fufce- 
^  per'  &  divers'  bona  &  catalla  que  fuer'  pre- 
^  did*  W.  tee'  mortis  fue  poft  mortem  ipfius 
^  W.  ur  Executor'  Tefti'  predid'  cum  prefat' 

*  J.  S.  nunc  fuperftit'  &  in  plena  vita  exiften' 
^  fcilt'apud  L.  pred'  in  Paroch'  &  Wardapre- 
^  did'  admihiftraver',  Ec  hoc  parat'  eft  verifi- 

*  care ;  Unde  ex  quo  predid'  J.  S.   in  brevi 

*  predid'  non  no'iat'.  idem  H.  pet'  Judic'  de 
'  brevi  ilio,  &c. 


Rcpr  qd' 
obiir  ante 
Orifc*. 


^  Et  predid'  J.  J.  &  J  die'  qd'  breve  fuum 
predid'  ro'ne  prcallegat'  caffari  non  debet. 
Quia  die'  qd'  predid  J.  S.  ante  diem  im- 
petrac'  brevis  orig'  ipforum  J.  J.  &  J.  fcilt* 
primo  die  Augufti  Anno,  &c.  apud  L.  in 
Paroch'  &  Ward'  predid*  obiit,  Abfq;  hoc 
qd'  predid'  J.  S.  adhuc  fuperftes  &  in  plena 
vit4  cxiftit  prout  predid'  H,  fuperius  allega- 

*  vit* 
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vicy  Ec  hoc  parat'  funt  verificare.  Undc 
pet'  judic'  &  qd'  breve  fuum  predid'  bo. 
num  adjudicetur  unacum  dampnis  fuis 
occo'ne  detencon'  debiti  ill*  fibi  adjudicari, 
&c.  5/^f  tbereufon^  qd'  J.  S.  fuit  fuperftes, 
&c.    Et  Judic'  pro   Quer.    Vide  Bro.  Red. 

199. 

Executor  de  injuria  fua^  placitat  qd*  Tejld" 
tor  conftituit  ExecutoreSy  ^e.  per  ABion' 
non^  &c» 

/  ^  T7T   predia*  W.  per  W.  G.  Attorn'  Bar. 
^  x2j  fuum  ven'  &  defend'  vim  &  injur' 

*  qo',  &c.  Et  die'  qd'  predidV  P.  Action'  non» 

*  Qiiia   die'  qd'   predid'    T.   in  vita  fiia  fcilt' 

*  (tali  Die  &  Anno)  apud  L.  predid'  condi- 
^  dit  teftum'  &  alt'  voluntat'  fua  in  fcriptis  & 

*  per  idem  Teftum'  fuum  quofdam  G.  D.  W.  H. 

*  &  T  J,  Executores  ejufd^m  Tefti'  fui  confti- 
^  tuit  &  ordinavit  &  poftea  ibm'  obiit,  Ac  pre- 
'  did'  G.  D.  W.  H.  &  T,  J.  poll  mortem  pre- 
'  did'  T.  H.  fcilt'  (tali  Die  &  Annoj  apud  L. 
^  predid' Teftum*  &  ult'  voluntat'  ipfius  T.  H. 

*  debita   juris  forma  probaver*  &  onus  execu* 

*  tion  inde  fuper  fe  fulceper'  &  diverfa  bona  3c 

*  catalla  que  fuer'  predid'  T.   tee'  mortis  fue 

*  poftea  ibm'  adminiftraver^   Ac  iidem  G.  D. 

*  W.  H.  &  T.  ].  adhuc  fuperftites  &  in  plena 
'  vita  exiftunt  videlt'   apud    L.   predid',    Et 

*  hoc  parat'  eft  verificare,   Unde  pet'  judic'  ft 

*  predid'   P.  adionem    fuam     predid'   vers' 
^  eum  habere  debeat,   8zc.     Vide  Clift,  Ent. 


FCY 
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For  that  another  Admtnijlrittor  vol  named 
adminijired  fimulcuni  Def  *. 

^*''*  /  *  TJ  T  pet'  judic'  de  Billa  predia'  quia  die* 

'  X-#  qd'  poft  mortem  predid:'  E.  M.  fcilc* 

*  tali   Die  &  Anno  apud  L.   (&c  )  Admini*. 

*  ftra'co  omn',  (&c,)  que  fuer'  predid'  E.  M. 
^  tee'  mortis  fue  adminiftrand'  prefat'  D.   &: 
'  cuidam   J.  M.    relid'  predi<5b'   E.  M.   per, 
^  (&c.)  co'mifTa  fuit^  Que  quidem  J.  adhuc  in 

*  plena   vita  exiftit  videlt'  apud  L.  predid'  im 
'  Com'  predid',  Unde  ex  quo  predid'  J.  M. 

*  non  noiat'  in  Billa  predid'  Idem  Def  pet' 

*  judic'  de  Billa  predid',  Et  qd'  Billa  iiP  caffet', 

*  &c.     Vide  Thomf.  Ent.  fol.  i.     Et  vide  Vla^ 
'   citat^  Gen.  337.  &  5  Injt^  Cler,  laft  pub.  49. 

*  2  Mod,  Intr.  18. 

Bar  qd'  Def     ]J.  '  Quanda,    &c.    Et  die'    qd'     predid' 

fuit  Exec*      c  G,  vv.  in    vita  fua    Languens  in   extremis 

noUt'"°"       '  ^  compos  mentis  apud  L.  predid'  in  Paroch' 

^  &   Ward'   predid'    condidit  teftum'  &  ult' 

*  voluntat'  fua  in  fcriptis,  Et  per  idem  Tefium' 

*  conftiruit  prefat'    R.  &  quandam  F.  Filiam 

*  predi6V  G.  Executor'  Tefti'  fui  predid'  qua 
^  quidem  F.  adhuc  eft  fuperftes  &  in  plena  vita 

*  &  diverfa  bona  Sccatalla  que  fuer' predid'  G. 
^  tee'  mortis  foe  ut  Executor'  Tefti'  predi6V  G. 

*  predid' adminiftravit  videlt' apud  L.  predid' 
<  in  Paroch'   &  Ward'  predid',    Et  hoc^  &c. 

*  Unde  ex  quo  eadem  F.  non  noiat'  in  Billa 
.<^  predid'  idem  R.  pet'  judic'  de  Billa  ill',  &c. 

,       €  Vide  Rob,  Ent,  229. 
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DeP  die  qd*   ejt   Adm'  aim  Teflo  annex* ^ 
Et  non  Executor . 

^  ^  T?T  predi6l'  J.  per  Attorn'  fuum  ven  &  Bar. 

'  JZ/  defend'  vim  6c  injur',  Et  pet'  judic' 
^  de  brevi  preditfi'  quia  die'  qd'  predict'  J.  B. 
^  cujus  Tefti'  Executor'  predict'  J.  modo  DeP. 

*  efle  fuperius  fapponit'  in  vita  fua  2^  die  Dec' 
^  Anno  Regni  didi  Domini  Regis  nunc  8.  fb- 
'  pradid'  apud  L.  predial*  in  Paroch'  &  Ward' 
^  predidV.  condidic    Teilum'  &  ult'  voluntat' 

*  fuam  in  fcriptis^  Et  per  eandem  ult'  volun- 
^  tai'  fuam  quandam  H.  tunc  Ux'  ejus  Execu- 
^  tricem  unicam  Tefti'  fui  predid:'   conditait 

*  &  ordinavit  ac  poftea  ibm'  obiit.  Poll  cnjus 
'  mortem  predid'  H.  execution'  Tefti'  ipftus 
^  J.  predid:'   fuper  fe  non  rufcepic  (ed  aliquam 

*  Executionem  Tefti'  ill'  fuper  le  fufcipere  o'so 
^  reculavit,  ac  execution'  inde  poftea  icilr' pri- 
'  mo  die  Sept'  Anno  Regni  dicli  Domini  Regis 
^  nunc  9.  apud  L.  predidV  in  Paroch'  &  Ward' 

*  predict'  penitus  6t  debita  juris  forma  renun- 
^  ciavic,  Per  quod  poftea  &  antequam  idem  J. 
*•  modo  Dei'  aliqua  bona  feu  cacalla  que  fuet' 

.^  predict' J.  Teftatoris  tee'  (iio  adm?niftraf!et 
^  fcilt'  10  die  Sept'  Anno  9.  fupradict'  Adm' 
^  bonorum   &  catallorum  que  fuer' predtd;'  J. 

*  Teftatoris  tee'  mortis  fiie  cum  Tefto'  ipfius 
^  J.  annex'  per  -- — — (Cui  commifpo  Adniini- 

*  tion'  ill'  de  jure  pertinuit)  apud  L.  predict'  m 

*  Paroch'  &  Ward'  predid'  eidem  J.  modo 
'  Def  in  debita  Legis  forma  commilTa  fair. 
^  In  quo  cafu  idem  J.    modo  Del'  Admini- 

*  ftrator  bonorum  &  c^railorum  que  fuer'  prc- 

*  did'  J.  Teftatoris  cum  Tefto'  ipfius  J.  annex* 

*  in  brevi  predid'  no'iaii  debuit,  Ec  hoc  pa- 


'  rat' 
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^  rac*  eft  verificare,  Unde  ex  quo  ipfe  in  eodem 
^  brevi  ndn  ita  no'iar  eft,   pet'  judic'  de  brevi 

*  illo,    Ec  qd'  idem  breve  cafTet',  &c.    Vide 

*  Clif^^i  Ent,  1 6,     See  after. 

Simile  Zc  jf^^  Debt  vers*  Exec*  de  S.  placicum  qd' 

Traverfe.        c  g  q|^|Jj  inteftat'  &  Adminiftratio  fuit  commiis* 

*  Def '  Repr  qd'  S.  fee'  Def 'Exec'.    Et  Tra^ 

*  verfe  qd'  S.  obiic  inteftat'.  Vkclt.  Gen,  2, 
'  3,  ^- 

Slmilc.  jT,  ^  Simile  poft  Sequeftration'  fai^  per  Or- 

*  dinar'  de  bonis  Inteftat'.      P/^ci/.   Gen,  jz, 

'  Rafi,  524.  k        ■  ■  \ 

Debt  vers  nn  comeAdm*-^  Bar^  §ld*  fuit  Exec^ 
fimulcnm  aV  qui  Adm\  Et  traverje,  ^* 
ohiit  Intefl\ 

BAf.  /•  '  T?T  predid'  T.  S.  per  R.  C.  Act'fuutn 

^  aIj  ven'  &  defend'  vim  &  injur'  quando, 

^  &c.  Et  die'  qd'  predid'  M.  L.  Adion'  non, 

*  quia  die'  qd'  predid'  A.  B.  in  Bille  predid' 
^  luperius  noiac'  languens  in  extremis  &  com- 
^  pos  mentis  exilien'  pofl:  confedion*  fcript' 

*  Obr  predid'  fcilt'  tali  Die  &  Anno  condidit 

*  teftum'  &'  uk'  voiuntat'  fua  in  fcriptis,  Et  per 

*  eadem  conflituit  &  ordinavit  ipfum  T.  S.  8c 

*  quendam  H.  B.  gen'  jam  defund'  Executores 
'  Tefti'  fui  predid'^  Qui  quidem  H.  B.  fimul- 

*  cum  predid'   T.    S.   adminiftravit    diverfa 

*  bona  &  catalla  que  fucf'  predid'  J.  B.  tee' 
'  mortis  fue  v. dele'  apud'  L.  pred'  in  Paroch'  fic 

*  Warda   predid'    Abfq;  hoc  qd'  predid'  /. 

*  obiit  inteftat'  prout  predid'  M.  per  Billam 

*  fuam  predid'  fuperius  fuppon',  Et  hoe,  &€• 
'  Vn&^^  &c.    Vide  7homff.  140. 
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j[.  An    Adminiftrator,    after    Oyer  of   the  That  die 
Writ,   pleads  thit  the  Writ  bears  Tefle  be- ^^^^^^^J^^^^ 
fore  the  Letters  of  Adminiiiration^  and  adjudg-  Adminiftra- 
cd    a    good     Plea    upon     Demurrer.      Fide  cicn. 
I    L«^    7,    8,    9.      And  fee  it  in  Doci.  De- 
mur, 246. 

/  '  Ec  predid'  T.  A.  &  M.  per  J.  H.  At-  Qd'  Def  eft 
torn'  fuum  ven'  &  defend'  vim  &  injur'  Adm*  &  non 
quandOj  8cc.  Ec  pet'  judic  Bilie  prefat'R.  D.  i^J^^c. 
modo  vers'eos  exhibit'  quia  die'  qd'  predict* 
W.  C  poft  confedion'  Bilie  obi'  predid' 
fcilt'  20  dieMarcii  Anno  Domini  i6)8.  apud 
F.  predid'  in  Com'  predid'  obiic  inteflat* 
poft  cujus  mortem  Adm'co  omnium  &  fingulo- 
rum  bonorum  &  catallorum  jurium  &  ere- 
ditorum  que  fuer'  prefat'  W.  C.  tee'  mortis 
fue  per  R.  nuper  Dominum  Protedor* 
Reipub'  Angl'  Scotie  &  Hibsrnie  &  Domina- 
tion' &  Territor'  adinde  fpedan'  20  die 
Aprilis  Anno  Domini  16^-9.  apud  F.  pre- 
did' eidem  M,  debito  modo  commifs'  fuit, 
In  quo  cafu  eadem  M.  ut  Adminiftratric' 
omnium  &  finglorum  bonocum&  catallorum 
jurium  &  creditorum  prefat'  W.  C.  pre- 
did' per  Billam  prefat'  R.  D.  predid'  fe- 
cundum  Legem  Terre  imp'i'tari'  debuic,  Ec 
hoc  parat'  funt  verificare,  Unde  ex  quo  pre- 
did' M.  Executrix  Tefti'  prefat'  W.  C.  &:  non 
Adminiftratrix  bonorum  &  catallorum  pre- 
did' in  Billa  prefat'  R.  D.  predid*  vers'  eos 
modo  exhibit'  fuperius  nominat'  exiftit^  Idem 
T.  &  M.  pet'  judic'  de  eadem  Billa^  &c. 
Vide  Hanf.  Ent,  66. 

Jf,  Adion  againft   an  Executor;  he  pleads,  Bona  nota- 
ehatheis  Adminiftrator  by  L^tcers  granted  by  b^ii^  «^^'«^^- 

D  d  !  the 


402  Bar  in  Debt  per 

the  Dean,  &c,  of  Canturhury^  (j^c.  but  ill  up- 
on Demurrer^  becaufe  ic  was  not  (aid  that  the 
Inteftate  had  hona  notabilia.     i  Lut.  29. 

Bat  qd'  Ai-     *  Et  prcd*  H.  B.  per  B.  A.  Att'  fuum  ven'  & 

minrco  fuic   *  pet*  judic*  de  billa  predidi'  quia  die'  qd'  pre- 

^ommiG*  al-  <  did*   T.  B.  in  Billa  predidV  fuperius  no'iat* 

zttu  €  gpyj  paroch'  fcV  M.  predid'  in  Cora'  pre- 

^  did'  obiit  inteftat'   pod  cujus  mortem  icik^ 

*  primo  die  Maii  Anno,  &c.  18.  Adm'co 
^  omnium  &  finglorumbonorum  jur'  &  credit' 
'  que  fuer  predid'  T.  tee'  mortis  fue  per  G. 
^  providencia  divina  Archiep'um  Cant'  totius 
^  Angl'  Primat'  &  Metropolitan'  apud  paroch' 
'  (cV  M.  Weftm'  predid'  in  Com'  predid' 

*  cuidam  A.  N.  debito  modo  commifla  fuit 
*^  prout  per  L'ras  Adminiftrator'  predid'  hie 
^  In  Cur"*  prolat'  apparet,    Virtute  cujus  pre- 

*  did'  A.  diverfa  bona  &  catalla  que  fuer'  pre- 
Et  Tmverfe  ^  ^^^'  T.  B.  ut  Adm'  ejuiciem  T.  poftea  ibm* 
que  ir  ^d*  *  adminiftravst^  Abfq;  hoc  qd'  predid'  H.  B. 
Blsc\           ^  eft  Executrix  Tefti'  predid*   T.  B.  feu  un- 

^  quam  adminiflravit  aliqua  bona  feu  catalla 
^  predid'  T.  ut  Executrix  Tefti'   predid'  T. 

*  modo  &  forma  prout  predid'  W.  W.  per 
^  Billam  (uam  predid'  fuperius  fiippon',  Et 
^  hoc  parat'  eft  verificare,  Unde  pet'  judic*de 
^  Billa  predid',  Et  qd'  Bill'  iir  caffetur,  &c. 
'  Vide  Tbomff,  Em,  221.    Vide  poftea. 

Def  ptacitat^  ^  hteflat*  hahuit  honit 
notahilUy  Et  idea  Vre  Admcon  Def 
commifs  revocaf  fuer*. 

gat*  /•  ^  I7T  predid*  S  per  W.  P.  Attorn' fuum 

'  iL  ven'  &  defend'  vim  &  injur'  quahdo, 

{  &c,   Et  die'  qd'   predid'  T.  Adicn'  non, 

!  quia 
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*  quia  die'  qd'  predid'  R.  qui  obiit  intcftst' 

*  habuic  bona  notabilia  in  divers'  Dioces*  infra 

*  Provinc^  Cant' fcilt'  in  Dioces' L.  &  Dioces' 
'  N.  per  quod  Adminiftraco'  omnium  bono- 
'  rum  jur'  &  credit'  que  fuer'  predidl'  R.  tee* 

*  mortis  fue^  Et  que  eidem  S.  per  J.  P.  Legum 

*  Dodorem  per  totum  Archidiaclonat'  S.  ac  vili* 

*  de  Cur'  fci'  E.  CommidionaP  &  Official* 
^  legitime  conftitut' in  Loco  Ordinarii  fecundo 
^  die  Nov'  Anno  Regni  Regis  Jac.  2,  3.  a  pud 
[  B.  fci'  E.  predict'  cornmiiTa  fuit  pehirtis  vacua 

*  eft  &  nullius  effedus  in  Lege  reman'^  Et  pre- 
^  di(5l'  S.  ulterius  die'  qd'  breve  Adminiftration* 
^  fie  ut  prefert' eidem  S.  per  predid' J.  P.  com- 

*  mifs'   ad  Cur'  Prerogativam  Reverendiflimi  rvevocatlch''. 
'  in  Chrifto  Pris'   ac  Domini   VV.  divina  pro- 

^  videnc'  Archiepi'  Cant'  totius  Angl'  Primat* 
'  &  Metropolitan'  tent'  coram  R.  R.  Mil' 
^  Legum  Dodore    Cur'  Prerogativ*  Cantuar' 

*  Mag;iftro,  Cuftod'  &  Commiffar'  legitime 
r  conftitiit'  feptimo  die  Menfis  Febr'  inftan^, 
I*  per  Ad'  five  Decret'  predid'  Cur'  revocat' 
f  fuer%  Ad  omnem  Juris  efFcm'  proutper  Ad^ 
L  fiVQ  Deeret'  prcdid'  Cur'  Prerogative  in 
[  eadem  remanen'  plenius  liquet  &  apparet^ 
^  Et  hoc  parat'  eft  verificare,  Unde  pet'  judic' 

fi  predidV  T.  Adion'  (uam  predid'  vers'  ip- 
fum  S.  ut  Adminiftrator'  habere  feu  manu- 
tenere  debeat,  &c.  Vsde  Clifi's  Ent,  35-0, 
Vide  poft'ea. 

^  jj.  '  Debt  vers' Exec' B.  fur  Bfir,  Barr'qd'  Qd'  S.  re# 
^  S.  fuit  tent'  conjundim  cum  B.  querenti  in  fu'tcumB. 
;  eademi  Billa,  Etobiic  inteftat'  poft  cu)us  mor-  ^°^J«^^^^«^^ 
'  tern  Admin'co  bon'  S.  fuit  com niifs'   quer', 
Et'  Demur'  inde»    j  BrojhL  142. 
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F.  alikr  qd*  fnit  Adm'  &  non  Exec*  rdnt 
bonorum  notahil*^  d^c» 

Batper^ona^  A  Ction*  non^  &c.  quia  dic'qd  predid' 
in  divers'  *"  _t\_  T.  die,  &c.  Anno^  &c.  apud,  &c. 
Dioces*>  &c.  c  j^^jj^  inteftat'  hens'   dum  vixit  &  tee'  mortis 

*  fue  diverfa  bona  &  catalla  notabilia  jura  & 
^  credit'  in  divers'  Dioces'  &  peculiar'  Jurii» 
^  diclon'^  R'one  cujus  Adminiftraco'  omnium^ 

*  &c.  que  fuer'  predid'  X  tee'*  mortis  fue  reve- 
^  rendo  in  Chrillo  Patri  J.  providencia  Divina 

*  Cant'  Archiepo'  totius  Angl'  Primat'&  Me- 

*  cropoliran'  rone  Prerogative  fue  pertinebar, 
^  Qui  quidem  revcrendus  Pacer  poftea  &  fcilc' 
^  die^    &c.  Anno,    &;c.  Adminiilration'  om- 

*  nium,  &c.  que  fuer'  predict*  T.  tee' mortis 

*  fue  prefat'  Def '  apud^  &c.  in  Com'  pre- 
^  dicV  commifit,  Et  hoc,  &c.  Unde^  &c. 
*^  [Et  fi  pitatur  in  Bill']  unde  ex  quo  idem 

*  Dd'  Executor  predid*  T.  in  Billa  ilia  no'iat' 

*  pet  judic    de  Billa    ilia,  &c.    Vide  Thomff. 

*  43?.  434- 

In  Debt  agahfi  an  Adminijlrator^  he  pleads 
thai  he  is  Adminiflrator  Duran'  minori 
etat',  &  demur  inde,  Secundum^  i  LnfJ 
20.  utfequitur. 

•"^  If'  '  T^T  predid'  Anna  per  C.  W.  Att'  fuum! 

^    i^v  ven',  Et   pet'  judic'  de  Brevi  pre-j 

*•  did',  Quia  die'  Qd'  predid'  R.  in  narr'  pre- 

'  did'   menconat'  ;i  die  Julii   Anno   Regni 

*  Domini  Regis   nunc  primo  apud  P.  predid' 

*  condidit  teftum'  &  ult'  voluntat'fua  infcriptis 
!  6cejufdem  conltituit  &  ordinavit  R.  P.  filium 

\  prefat' 

4 
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prefat'  R.  Executorem  &  poftea  fcilt'  primo  die 
O.  Anno  primo  fupradido  apud  P.  pred'obiif, 
Poft  cujus  quidem  R.  P.  pris',  mortem  &ante 
ipfa  A.  adminiftravit  aliqua  bona  leu  catalla 
que  fuer'  predid'  R.  P.  pris'  tee'  mortis  fue 
fcilt'  tertio  die  061'  Anno  Regis  didi  Do-  Admir^'co 
mini  Regis  nunc  ptimo  apud  P.  predid:'  Commifs' 
Adminiftraco'  omnium  &  finglorum  bono-  Def*. 
rum  &  catallorum  Jur'  &  Credit'  que  fuer' 
predid'  R.  P.  tee'  mortis  fue  per  G.  provi- 
denc'  divina  Cantrar'  Archiep'um  totius 
Angl'  Primat'  &  Metropolitan'  debito  modo 
commifs'  fuit  eidem  A.  cum  Tedo'  predid' 
R.  annex'  &  duran'  minori  etat'  predid'  R. 
filii  predid' R.  patris  &  ad  ejus  ufum  &  uti- 
litat'  Qui  quidem  R.  P.  filius  adhuc  infra  etat' 
17  Annorum  &  in  plena  vita  exiftit  videlc* 
apud  P.  predid'  Unde  ex  quo  predid' 
A.  8c  F.  non  impetraver'  breve  fuum  predid' 
vers'  ipfam  A.  uc  Adminiftratric'  bonorum  & 
catallorum  que  fuer'  R.  P.  tee*  mortis  fue 
cum  Tefto'  predid'  R.  annex'  duran  minori 
etat'  predidV  R.  filii  pet'  judic'  de  Brevi  illo, 
Et  qd'  Breve  ill'  caffet',  &c. 

^  Quer'  morat*  in   Lege  &  pro  caufis^   vi-  Demur  eum 
delt',   qd'  predid'  A.  male  conclufit  &  non  Caulls. 
verificavit   placitum  fuum  predidV,    Qd'qi 
idem  placitum  eft  in  fe  totalit'  incert'  &  caret 
forma.     Def  jung'  in  morac':    But  Judg- 
ment was  givefty  Qd'  Def  relpond'  oufter,  by 
reafon   of  the  Default   of  an  Auermsnt  of  ^^^  Averment 
Tlea^  by  Et  hoc  pa  rat'  eft  verificare^  &c.   the  m.. 

•which  is  the  Caufeofthe  Demurrer,      i  Lut,  21.  wanting  m 
And  fee  it  in  Dod'  Demur'.  248.  the  Plea. 


D  d  %  Om 
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O^e  pleads  in  Ahatemefff^    the  others  by  Al* 
Aftio'  depending. 

Several  Bars  £,  T^Ebt  againft  Executors  on  a  Bond  by 
fcy  Executors.  j_J  the  Teltator ;  one  pleads  in  Abatement^ 
another  Action  btought  againft  him  and  his 
\Vife  as  Heirs  to  the  Teftator,  (i»  cadem  Cur') 
which  Suit  is  yet  depending.  PiaintifF  demurs. 
Lev,  Ent,  5*4. 

pebt  for   Rent    agatpjl  an  Executor  of  J. 
upon  a  Leafe  ParoL 

Abatement,  for  that  J.  died  Intefiate^  and  Admk 
ntftration    committed  to  the  Defendant. 

Repr_,    That    Jhe    admmijlred  as    Executrix    hu 
'   fore  the  Adminifiration^  and  that  in  her  own , 
fVrong, 

/j^batsment.    ^  ^  TT  T  predid-  Thomafina  per  T.  Attorn' 

'         '  *  JC  fuum  ven'  &  die'  qd^  predid'  J.  W, 

^  apud  Civit'  E.   predict'  bbiit  inteftat'  poft 

*  cujus  mortem  E.    L.  Clericus  facre  Theolog- 

*  ProfefTor'  Archidiac'    Exon'   legitime   con- 

*  ftituit  apud  Civit'  E.  predid'  per  L'ras  fuas 

*  Adminiftrator'  commific   eidem  T.  Admini- 
^  ftrationem  omniurn  bonorum  &  catallorum 

*  que  fuer'  predid'  J.  ternpore  mortis  fue  Qui 

*  quidm'  E.  adtunc,  habuit  plena m  authoritat' 
f  ad  adminift ration^  ill*  in  ea  partccommiftend* 

^  *  in  quo  Cafu  predid'  M.  ipfarh  Tho'  Admi- 

f  niftratiicem  bonorum  &  catallorum  que  fuer' 

*  predidt'  J,  &  non  Executricem  Tefti*  pred^ 
f  ipfius  J,  in  brevis  fuo  predipt'  noiare'  debuit^ 
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*  Ec  hoc  parat' eft  verificare  Unde  pet'Judic' 

*  de  brevi  illo^  Et  qd'  breve  illud  calTet'. 

'  Et  predid'  M.  die'  qd'  breve  fuum  pre*  Repl'. 

*  did'    ro'ne    preallegac-   caffari   non   debet^ 

*  Quia  die'  qd'  poft  mortem  prefat'  J.  &  ante 
^  Commiflion'  Adminiftration'  predict'  eidem 
/  T.  in  forma  predid'  fcilt'  i8  die  Sept'  Anno 

*  Regni    Domini  Regis  &    Domine  Regine 

*  nunc  primo  picfat'  T-  diverfa  bona  &  catalla 
'  que  fuer'  prefat"*  J.  tee'  mortis  fue  ut  Execa- 

*  trix  tefH'  ipfius  J.  adminiftravit  videlt*  apud 
^  paroch'  fci'  E.    predid',   Et  hoc  parat'  eft 

*  verificare,  Unde  pet' judic',&  debitum  fuum 
^  predid'  unacum  dampnis  fuis  occo'ne  deten- 

*  tion'  debiti  ill'  fibi  adjodicari^  &c. 


< 


*  Def '  morat'  in  Lege,   Et  quer  jung'  in 
morat'.     Vide  2  Ft»,  178^  &c. 


Upon  the  Argumen  of  this  Demurrer^- Judg- 
ment   was  given  for  the   Plaintiff;    for   the  Demxi^\ 
Defendant  fets  not  forth  the  Day  when  Ad- 
miniftration  was  committed,   fo  it  might  be 
after  the  Writ   brought:    And   befides,  if  (he 
difpofed  of  the  Goods  as  Executrix  of  her  own  „  ,         ^ 
Wrong,   the  taking  of  Adminifi ration   after-  ^^^  89^  Plo,' 
Wards,  tho'  before  the  Writ  brought,  will  not  Com.  iH^-sl 
hinder  the  Plaintiff  from  charging  her  as  Execu-   ■ 
trix  of  her  own  Wrong,     And  the  Difference 
is  taken  in  the  Cafe  of  iVilllamfon  and  Norwich^ 
StyL  Rep.   3:57.    J  Rol.  923.    where  an  Adion 
of  Debt  was  brought  upon  a  Contrad   againft 
the  Defendant  as  Executor  of  his  own  Wrong ; 
the  Defendant  pleads  the  Party  was  indebted 
unto  him  upon  Bond,  and  died  inteftate,   and 
that  he  afterwards  took  out  Letters  of  Admini- 
ftfation  tohimj  (which  appeared  to  be  after  the 

D  d  4  Wiit 
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Writ  brought)  and  pleads  a  Retainer  for  his 
ThatanE'fe-own  Debt^  and  the  Plaintiff  demurr'd  ;  and 
qutor  of  his  Judgment  was  given  for  the  Defendant,  That 

ZlZZZJ^''^^^''^'^^^^^^        might  retain   for  his  own 

tho  Admini.'  Debt,  tho'  he  had   been   before  Executor  of 

ftrator  might,  his  own  Wrong  ;    but  fuch  taking  of  Admini- 

ftration  fhould  not  abate  the   Piaintiif  s  Writ. 

Kek^  127.    ^  Co,  Couters  Cafe:    An   Executor 

of  his  own  Wrong  cannot  retain. 


Conditions 
perform. 

Repi'  by  Ad- 
miniftrator. 

Covenants 
perform   by 
Adminiftra- 
ror. 


Repl'qd'non 


Def  EjLcc' 

cenfefs   and 
avoid. 


Bars,  &c.  per  Executors  and  Adniimftra- 
tors^  mentioned  in  the  Fourth  Fart  of 
Inftruftor  Clericalis.,  &c. 

f,  /conditions  performed  pleaded  by  ad 
V>/  Executor.     4  hfir.  Cler,  80. 

f,  Aliter^  Repr  by  an  Adminiflrator^  as  to 
the  remaining  Covenants,  &c.  in  a  Defea. 
zance.upon  a  Recognizance.    Id.  ibid. 

fr>  Debt  againft  2in  Adminiflrator  upon  a 
Bond  for  Performance  of  Covenents,  after 
Recital  of  the  Indendure,  where  the  Plaintiff 
was  to  have  200  Furfe  Faggots,  or  Wood  Fag- 
gots, during  the  Term;  Defendant  pleads 
Covenants  performed  generally. 

Refi\  That  he  had  not  of  the  Inteflate  in  his 
Life,  or  of  the  Defendant^  afterwards  200 
Fur(e  Faggots  yearly  during  the  iaid  Term  ; 
but  that  800  Furfe  Faggots,  or  800  Wood  Fag- 
gots,^  were  due^  &c.  Defendant  demurs,  cum 
J^otts,     Idem  122. 

Jj:  Defendant  confeffes,  Thar  the  Plaintiff 
did  come  into  the  Service  of  the  Teftator^  and 
therein  continued  till  fuch  a  Time^  when  the 
Telfator  did  plencifully  provide  for  him  •,  and 
that  fuch  a  Day  the  Plaintiff  voluntarily  left 
che  Service  of  the  Tedator,  and  traverfes,  that 

he 
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lie  ferved  him  the  whole  Time  in  the  Declara- 
tion. PlaintifFdemurs^  cum  Not  is.  L/.  217,  &*€, 

J][  The  Defendant  fays  that   the  Teiiator,  Quoad  Ap- 
Vofi  ConfeBionem  fcripti  ol?iU,    and  that  the  Ap-  prentic' 
prentice,  ad  nullum  tempus    pft  corjftCiloTi'  fcripti  Telta^or. 
ahfevtfijf:ty  Et  qd'  non   imbezUUvit .     /<■/.  225'. 

U'.  Adminiftrator  in  B.  R-  pleads  in  Bar,  Adminiftra- 
a  Judgment  upon  a  Verdid  at  the  Nifi  frms  at  tor  pleads  a 
PFeftminfter^  Replf  per  nul   tiel  Record'.     Id.  231.  Ju<^g*^ent. 

ff.  Debt  againd  an  Adminiftratrixupona  Re-  Admlnlftra- 
coveny  in  the  Com.   Pleas  againlt  her  Intef^ate.  trix  confefTes, 
Defendant  confeffes  the  Judgment  and  Affir-  ^"^  ^^^^^^  ^V 
mance,  of  it  in  Error,-    and    pleads,   that  the  ^  fi^ftif*^^*^ 
Plaintiff  brought  a  Scire  Facias  upon  the  faid  ^   j? 
Judgment    againft  the  now   Defendant  in  the 
King  s.  Bench:  And  the  Plaintiff  demurs.  Id  252. 

JJ'.  Executor  pleaded  a  Concord  for  a  Bond  Executor 
to  be  given  by  him  in  Satisfaction  of  the  Bond  plead  Sccuri- 
of  the  Tefiator,  and  Security  given  according-  ty  given, 
ly.     Et  Quer''  morat\  579. 

J].  '  Per  Adm'qd'  le  Inteftate  folvic  ad  diem^  Qd'  Inteftatc 

*  Repr  qd'  non  &  Iffue.  416.  folvit.  Sec. 

*  Ec-  modo,  &c.  Action'  non^  quia  die'  qd'  Ne  unqucs 

*  ipfe   idem  C.  nunquam   fait  Executor'  1  elii'  Exec'. 

*  pred'  J,  S.  nupdr  defunift  nee  ah'qua  bona  five 

*  catalla  ipfius  J.  ut  Executor'  Tefli' ejuldem 
^  nunquam  adminillravit,  Ec  hoc,  &c.  Unde, 

*  &c. 

*  Precludi  non^    quia  die'  qd'  predidV  C,  Repr&IfTut^ 
^  diverfa  bona  &  catalla  que  fuer'  did'  J.  S. 

^  tee'  mortis  fue  pod  mortem  ipfius  J.  ut  Exe- 
*-  cufor'  TefU'  eJLifdem  J.  videic'  apud  R.  in 
^  Com'  p/edict'  adminilf  ravit,  Et  hoc  pet  qd' 
^  inquirat'  per  Priam',  Et  predid'  C.  filit', 
^  &c.    Ideo  ven'3  &c. 

^  Vide  I  Injlr,  Cler,  lafj"  pub.  221,  222. 
'  Placir.  Gen.  335-.  Bro.  Vad.  ^l^.Cleyk's  Afi' 
^  74.  Thompf,  427.  PFifJch's  Ent,  341,  &c.  Co, 

*  Em,  144.  ^  Adion* 
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Ne  Ungues         *  A(5Hon',  non  quia  die'  qd'  Adminiftraco'bo* 

Adih*.  <  norum  Sc  catallorum  predidV  que  fuer*  predict' 

^  J.  tee*  mortis  fue  eidem  C,  per  prefat'  Ar- 

*  chiep'm  Cant'  nunquam  commifla  fuit^  Et 

*  hoc,  &c.  UndCj  &c. 

RcprSilfTuc.  '  Precludi  non,  quia  die  qd' Adminiftraco^ 
^  omnium  &  finglorum  bonorum  &  catallorum 
^  que  fuer'  did'  ].  S.  tee'  mortis  fue  per  pre- 

*  did'   Archiep'm  Cant'  apud  L.  prefac'  C. 

*  Commifla  fuitprout  ipfe  per  Narr'  fuam  pre- 
^  did'  fuperius  fuppon\  Et  hoc  pet'  qd'  inqui-^ 

*  rat'  per  Priam',  Et  predid*  C.  filit'.     Ideo, 
'  &c. 

*  Vide  I  Infi.Ckr.zii^  &C.  337.  R^fi*  I49» 

*  Afi,  Ent,   286.      I  Mod.    Intr,    186.    Vlacit: 
^  Gen.  357. 

Several  BaWc  ^  Ne  Unques  Exec'  per  Un',  plene  Admi- 
f  niftravit  per  alium. '  Rafi,  ijt.  Afi,  284. 
'  Thorn ff,  420. 

*  Ne  Unques   Exec'    per  Un',    Non   eft 

*  fadum  per  alium.     Rafi.  322. 

Bar^  ^d*  R'  Tejlator  Def*  adrnw^IfrU' 
vit  tantum  circa  Fumralia,  Repl\  ^d* 
Adm  nt  Exec  folvend'  deb  (z\  Rejo\  ^d* 
non  folvit  deha» 

|ar.  Jf,  *  -rpTpredid'  R.  A.  fenVper  W.  M.  Att' 

*  \2j  Tuum   ven*  &  defend'  vim  &  injur' 
'  quando,  Et  die'  qd'  predid'  T.  Adion'  non, 

*  Quia  die'  qd'  predid'  J.  apud  L.  obiit  poft 

*  cujus   mortem  predid'  R.  diverla  bona   & 

*  catalla   ac  denariorum     fummas    predid'  J. 
'  circa  Funeralia  ipfius  J»  adminiftravit,   Abfq; 

*  hoc  qd'  predid'    R.  aliqua  bona  feu  catalla 
'  que  fuer'  predid'  J.  tee'  mortis  fue  ut  Exec' 

*  Tefti'  ipfius  J.  poft  mqrtem  epfdem  J.  alit' 
'          ^  *  fei^ 
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feu  ali(juo  alio  modo  unquam  adminiilravic^ 

*  Et  hoc,  &c.   Unde,  &c. 

*  Et  predict'  T.  die'  qd'  ipfe  predudi  non^  j^^p^*  qj» 

*  quia  die*  qd'  predid'   R.    in  vita  fua  diverfa  foivit  deba* 
'  bona  Sccatallaque  fuer'  predid'  J.  tee*  mor- 

*  tis  fue  ut  Executor  Tefii*  predi<5i:*  J.  poft 
^  mortem  ejufdem  J.  adminiftravic  ut  folvend' 

*  deba'  prcdid*  J.  videlt'  euidam  W,  C,  40  s. 

*  yideit*  apud  L.  in  dido  Com*  $•  Et  hoe,  &c. 

*  Unde,  &c. 

*  Et   predid'  R.  ut  prius  die'  qd*  predicV  j^  *q.  ^» 
f  R.  npn  fblvit  prefat'  W.  C.  prcdi<5t*  40  s.  nee  non. 

*  aliquem  denar'  inde  prout  predid'  T.  fupe- 
^  rius  allegavit,  Et  dehoepon'  (efuper  Priam', 
^  Et  predid'  T.  fjlit' id^p  precept' eft  vie*,  &e. 

*  Vide  Ra/^,  g22.  h.  And  i  Brown,  zoo,  Placif, 
'  Gen.  35-3. 

Peht  vers'  Executorem  fuper  Obl\  fmulcum 
aV  ExecHtore  qui  utlegat*  exijiif.  Bar^ 
^d  'Tejiator  fecit  ijium  Exec  qui  utlegat\ 
^d*q'^  Def  nt  ferviens  Executori  ve^di- 
.  dit  diverfa  hppa  pro  illo^  Et  computavit 
cum  illo  pro  eifdem^  Et  traverfe  qd'  ad- 
miniftravit  aliquo  alio  modo  front ^   d^c. 

/  '  p  T  predid'  Jo.  qo',    &c.    Et  die*  qd'  g^^ 
'     ^  Jji  Adio'nottj  Quia  die  qd'H.  (tali  die 
'  &  Anno)  apud   S.  in  Com'  predid*,   con- 
^  didit  Teftum*  &  ult*  voluntat'  fua  &  per 
^  eadem     conftituit   &  ordinavit  predid*  R. 

*  fore  Executorem  Tefti'  \\V  pofteaq;  obiit 
^  poft  cujus  quidem  H.  mortem  predid*  R. 
^  fufcepit  fuper  fe  onus  Exeeutionis  Tefti'  pre- 
*"  did',  Et  predid'  J.  ut  Serviens  Executor' 
!  predid*  &  per  ejus  precept*  bona  &  cata!!^ 
^  que  fuer'  predid'  H»tee'  mortis  fue.  euidam' 
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*  G.  J.&  al'  pro  20  !.  leglis',  &c.  ante  diem  im- 
^  petrac'  brevis  Originar  predid'  R.  fcilt' 
'  20  die  Aug*  Anno  40  (bpradi{5to  •  apud  S- 
^  predicl'  vendidit  &  denar'  inde  provenien* 
'  predid'  Executori  adtnnc  &  ibm*  fblvit,  Et 

*  proinde  cum  eo  plene  computavit  prout  ei  . 

*  bene  licuit  Abfq;  hoc  qd'  idem  J.  aliqua 
'  bona  feu  catalla   que  fuer*  predial'  H.  tee* 

*  mortis  fue  aliter  aut  aliquo  alio  modo  admi- 
^  niftravit  prout  predict:'  R.  fuperius  vers'  eum 
^  narravic^  Et  hoc,  &c.  Unde,  &c. 

Quel*  De.         ^  Qusr'   morat'  in  l-ege,  Et  Def'   jang*  in 
mur\  ^  morac'3    Et   judic*  pro   Def .      Vide  Bro. 

Flene  adminijlravit. 

Bar  inB.R.  Jf.^  Y^^  modo,  &c.  Adion'  non,  &c.  Quia 

^  -LL  die'    qd'  ipfe   tee'    exhibition'    bille 

^  predid'  plene  adminii^javit  o'ia  bona  &  ca- 

^  calla  que  fuer'  predid'  J.  tee'  mortis  fue  in 

*  manibus  fuis  adminiftrand^  per  quod  pre- 
^  did'  C.  debitum  fuum  predid'  prefat'  A. 
^  (blvere  non  potuit,  Et  hoc,  6rc.  Unde,  &c. 

Reprqd'non.  ^  Et  predid'  A,  precludi  non,  quia  die'  qd* 
^  predid'  C.  habet  &  tee'  exhibicion'  bille  pre- 
^  did*  videit'   (tali  Die  8c  Anno)  apud,  &c. 

*  Habuit  diverfa  bona  &  catalla  que  fuer'  pre- 
^  did'  J.  tee'  mortis  fue  in  manibus  fuis  admi- 
^  niftrand'.  Ad  valenc',  (&c.)  Unde  eidem 
^  A.  de  debito  predid'  fatlsfacere  pocuic,  vi- 
^  delt'  apud  S.  in  Com'  predid',  Et  hoc  petic 
^  qd'  inquirat'  per  Priam',  Et  predid'  C.  filic', 
^  &c.  Ideo  ven',  &c. 

Aliter.  jj',  ^  Adion'  non,    quia  die'  qd'  ipfe  idem 

Bai^.  *■  DeP  tee'  exhibitionis  bille  predid'  plene  ad- 

^  miniflravit  o'nia  bona  &  catalla  que  fuer'  pre- 

'  did'  T.  tee'  mortis  fue  in  manibus  (iiis  admi- 

^  nifirand'. 
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'  niftrand',  Et  qd'  ipfe  non  habet  nee  die  ex- 

*  hibicion'  bille  predid'  vel  unquam  poftea  ha- 
^  buic  aliqua  bona  feu  catalla  que  fuer^  predict' 
'  T.  tee'   mortis  fue  in  manibus  fuis  admini- 

*  ftrand'  unde  debitum  predict'  feu  aliquem 
*"  indedenar'  prefat'  Quer'  folvere  potuit>  Et 

*  hoc,  &c.  Unde,  &c. 

^  Precludi  non,  quia  die'  qd'  ipfe  idem  Dcf '  R^P^*- 

*  habet  &  dido    tee'    exhibition'    bille  pre- 

*  did'   fcilt'  tali    die  &  Anno  habuit  diverfa 

*  bona  &  cacalla  que  fuer'  predid'  T.  tee' 
^  mortis    lue  in    manibus  fuis    adminiftrand* 

*  ad  Valenciam  debiti  predid',  Unde  eidem 
^  Quer'  de  debico  predid'  fatisfecifle  potuic 
^-  vidclt*  apud  O.  in  Com'  C.    Et  hoe   pet' 

*  qd'  inquirat'  per  Priam',  &c.     Vide  Tbomff, 

*  4^7. 

*  Adion'  non,    quia  die'  qd'  idem  J.  plene  AHter  in 

*  adminiftravit   omnia    bona  &    catalla  que  c.  js, 
'  fuer'   predid'  D.    tee    mortis    fue,    Qd  q*, 

*  ipfe  nulla  habet  bona  feu  catalla  que  fuer' 
^  prefat'  D.  tee'  mortis  fue  in  manibus  fuis 
^  adminiftrand'    nee    habuit    die     impetrac' 

*  brevis  Orig'  ipfius  R.  nee  unquam  poftea, 

*  Et  hoc,  &c.  Unde,  &e. 

*  Precludi  non,   quia  die'  qd'  predid'  J.  die  Rcpl'. 

*  impetrac'  brevis   Original'   ipfius    R.    fcilt' 

*  (ttfli  Die  &  Anno)   habuit  diverfa   bona  & 

*  catalla  que  fuer'    predid'   D.   tee'    mortis 

*  fue  in    manibus    fuis  adminiftrand'   ad  va- 
^  lene'   Debiti    predid'   fufficien'  ad  folvend' 

*  predid'   D.   debitum    fuum   predid'   videlt* 
^  apud  C.  in  Com'  predid*,    Et  hoc  pet'  qd' 

*  inquirat'  per  Priam',  &c. 


Vkm 
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P/^»«f  Adminillravit^  &c.  Vide  I  Mod^ 
Int.185.  PL  Gen.  335,  2Mod.  Int.241. 
Bro.  Vad.  129.  Clerks  Affift.  73.  \66. 
Thomr427.  i  Inftr.  Cler.  212,  345. 

/.  *  ir\Ebt  vers'  A.  &  B.  exec'.   Bar,   Qd' 
^    I  3  A.  obiit  poft  ult'  cent',  &  B.  placi=. 
'  tat'  plene  Adm',  i  Brownl  87.  Bro.  Red,  175. 

ff.  *-  Debt  far  Bill',  Acquietanc'  al  part'  & 
^  plene  AdnV  al  refid',  i  Brownl.  44.  Simile 
'  Bro.  Red.  174.    Repl',  Non  eft  fadum,  £t 

*  oufter  qd'  habuit  AlTets. 

Jf.  '  Simile  vers' Exec'.     Bar,  Qd' primer 

*  Exec'  ove  Baron'  plene  adminiffr',  Co. 
^  Ent.  If  I. 

Jf,   *  Simile  ubi  primus  Exee'  plene  adm'» 

*  Dyer  174. 

JP.  ^  Simile  &  Bar  qd'  Def  poft  mortemi 

*  primi  Exec'  plene  adm'.     Co.  Ent.  ip. 

J[.  Qd'  Def  primo  habuit  notic'  fede  tali 
'  die^  ante  quern  diem  plene  Adm'.    Repl*, 

*  Qd'  eodem  die  habuit  Affets,  ;  Brownl.  139. 

*  Hern.  302.  Afi.  224.  1  Brown.  164.  2  Bro,  100. 

*  Thompf.  184. 

£1  *  Plene  Adm'  preter,  &c.  Repl',  Qd^ 
'^  habet  bona  ultra.  Raft.  Ent.  ;23.  ^/.  25:4, 
^  2  5  f,  256.    Vide  poftea,  2  Brown.  77. 

i/:  /  Plene  Adm'.  Repl',  Qd' Quer' tulit* 
^  prius  Orig'  fuper  quo  Def '  fuit  waviat',  & 

*  Waviaria  fuit  reverfat',    pro  infufficien'  re- 

*  torn'  de  allocat',  Et  qd'  die  profecut'  prioris 
'  Orig'  Def  habuit  Affets.  Aft.  %6i.  Thomff. 
'  i85.  . 

f  *  Plene  Adm',  Repl' per  Orig' vers' Def 

*  &  (on   Baron    qui  obiit,   per  quod   Breve 

*  abatavit^  EtQuer' recent'  exhibuit  Billampfo: 
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cod'  debito  vers'  Def '  que  habuit  bona  die 
Orig'.  Rejo',  Qd'  quer'  non  recenter  exhi- 
buit  Billam.  Vidians  Ent,  204. 
f,  ^  Placitum  per  Exec  qd*  Teftator  fuit 
Udaw  in  un'  Appeal  de  Robberie,  Et  qd* 
plene  adminiftravit  omnia  bona  (iia  que  Te- 
ftator' accrevit  puis  Utiary.  Repi*,  Qd'  ha- 
buit Aflets.  Thompf.  188. 
/  ^  Bar  per  Uutr  poft  Judic'  vers'  Inteftat' 
que  minime  reverfat'  exiftit',  &c.  Demurr' 
inde.     Wt.  Ent.  358. 

j[,  ^  Similis  Bar^  Et  ulterius  qd'  plene  adm* 
prefer  talia  bona  que  Domino  Regi  occafione 
Utlcgar',  forisfacSfc' fuer'.  Bro.  Red,  218, 
f.   ^  Unus  Exec  placitat'  plene  adm',  alter 
renunciation'  probation'  tefti,  &c.     Ckrks 

£,  *  Plene  adm'  preterquam,  &c.  Def '  Judgment  d« 
prie  Judgment  &  habet  de  Deniers  confeffe,  Deniers  con- 
Et  quoad  refid'  qd'  Def '  die  Orig'  habuit  ^^^^.Ef quoad 
Affeisfufficien' ultra.    Repr&Iffue.    Clerks  ""^^^"^ ' 

^gifi,  167. 

ff,   *  Plene  adm' preterquam  600/.  onera- Quer*  pet* 
bir  Judic' placitat',  Quer' non  dedic',  Et  pet' Judgment 
Judic'  de  refid'  bonorum   que  remanferint '^^^'i' po^* 
poft  fatisfadion  deb'orum  placitat'  in  Bar^  Et  ^^' 
ei  conceditur.    Bro,  Vad,  xji, 
ff  Judic'  de  bonis  in  future  placitat'.  Clifl. 

ff.   Debt  agalnft  an  Executor :   Defendant  Special  pTcae 
pleads  a  fpecial  Plene  adminifiravit^  upon  a  Re-  *«**"'• 
covery  by  Verdid  upon  a  Marriage  Agree- 
ment, made  by  the  Teftator  to  convey  and 
allure  Lands,  &c. 

ff  *  Special  Adminiftravit,  Qd' Teftator  fuit  Simile,  Qd' 
*  indebitat*   Domino  Regi,    Scaccario    fuo,  Teftator  fuji 
'  Bro,  P"ad,  AfA.  indebif  Do- 

^^  minoReg'. 

ff  As 


/^i6 

Several  Bars\ 


Plene  adtn 
pleaded  to  a 
Bill  in  SiaC' 
eariQ, 
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Jf,  As  to  lol.  demanded  for  the  Rent  of  a 
Shop^  the  Adaiiniftrator  pleads  Nun  dimifu  s 
and  as  to  f) /.  Refidue  for  Tythes,  Flem  ad- 
mtKifira'vtr,     Bro.  MtT.  242. 

I]'.  In  Debt  againlt  an  Adminiftrator^  in  the  Ex- 
chequer.  Defendant  pleads  Vlene  admintftr^  before 
the  Bill  exliibifed.  Repi'^  That  he  profecuted  a 
Subpi^na  with  Intent  to  exhibit  the  laid  Bill,  &c. 
And  avers,  That  the  Defendant  had  Aflets  at 
the  Time  of  the  Return  of  the  (aid  Subpoena, 
Rejoinder,  That  the  Plaintiif  gave  him  no  No- 
tice that  the  faid  Writs  were  profecuted  with 
an  Intent  to  declare  for  the  faid  Debt,  i  Lut, 
^98,  600.  and  IlTuc  taken  upon  the  Notice. 


Bar  prore- 
(^andoj&c. 


Pro  pkeito 
non  vendidir, 


Sur  Scire  Fac',  That  he  had  f filly  admlm- 
Jired,    and  that  he  had  not  wajied  the 
Goods^  prout  per  Inquifition*. 

..^  ^  "C  ^  predid'  T.  quarto  die  placiti  (b- 
^  d  iempnit',  exa(5t'  per  E.  C.  Attorn' 
^  fuum  veh'  &  die'  qd'  predid'  M.  execution' 
^  fuam  de  debito  &  dampnis  predid'  de  bonis 
^  &  catallis  predid'  T.  propr'  levari,  habere 

*  non  debet  quia  proteftando  qd'  ipfe  idem  T. 

*  plene  adminiftravit  omnia  bona  &:  catalla  que 
^  fuer'  predi<5t' J.  tempore  mortis  fue  in  mani- 
^  bus  fuis  adminiftrand',  Et  qd^'predid' T.  non 
^  habet  nee  tempore  profecution'  predid'  B«e- 
*^  vis  de  Sciri  fac'  habuiffet  aliqua  bona  feu 
'^  catalla  que  fuer'  predid'  J.  tempore  mortis 
^  fue  in  manibus  fuis  adminiffcrand'.  Pro  pla- 

cico  predid'  T.  die'  quod  ipfe  idem  T.  non 
vendidit  feu  elongavit  vel  in  ufum  iiium  propr' 
convertit  &  difpofuit  aliqua  bona  ieu  catalla 
que  fuer'  predid'  J.  tempore  mortis  lue  modo 
&  forma  prout  per  inquifition'  predid'  fupe- 
i  rius 
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*  rius  fupponitur,  Et  hoc  parat'  eft  verificare, 

*  unde  pec'  Judic'  fi  predid'  M.  Execution' 
^  fuam  de  debico  &  dampnis  fuis  predid;'  fibi 
^  adjudicat'  verfus  predict'  T.  de  bonis  &  ca- 

*  tallis  predid'  T.  propr'  levari  habere  de- 
'  beat,  &c. 

'  Et  predict'  M,  die'  quod  ipfa  per  aliqua  RepI',  Qd* 
^  per  predid'  T.  fuperius  placicando  allegat'  ab  vendidic  ad 
*^  executione  fua  de  debito  &  dampnis  pre-  Valenc',&c. 

*  did'  verfus  prefat'  T.  de  bonis  &  catalh's  pre- 
^  did'  T.  propr'  levari  precludi  non  debet, 
*"  quia  die'  qd'  predid^  T.  vendidit  elongavic 
'  &  ad  ufum  fuum  propr'  convertit  &  difpo- 

*  fuit  diverfa  bona  8c  catalla  que  fuer'  predid* 

*  J.  tempore  mortis   fue  ad  valcnc'  predid' 

*  Centum  &  unius  libr'  trefdecifti  folid'  &  qua- 

*  tuor  denar'  in  Breve  &  inquificione  predid' 

*  fuperius  fpec'  modo  &  forma  prouc  per  In- 
^  quifition'  predid'  fuperius  invent'  exiftit  vi- 

*  delt'  apud  G.  predid'  in  Com*  predid',  Ec 

*  hoc  pet'  qd'  inquiratur  per  Pacriam,  Et  pre« 

*  did'  T.  fimilic',  &c.     Vide  i  Sau»J.  306, 

Debt  for  the  pend  Sum  upon  a  BilL 

ff  "T^Ebt  upon  a  Bill  penal  of  18/.  4/.  6d,  Bar  perpTene 

JL/  for  Payment  of  9  /.  2  /.  ;  d.  Bar  per  adm*  IflTue 
Tlene  admimfira'vit.  IfTue  thereupon,  and  Ver-  ?J  Verdi6t% 
did  for  the  Plaintiff ,  but  Judgment  was  after- 
wards  arretted,  becaufe  it  was  only  alledged 
in  the  Declaration  that  the  penal  Sum  Was 
not  paid,  and  not  that  the  9/.  2/,  3^.  was 
not  paid.     I  Lup,6i2j  &c. 


E  e  Ple^s 


4i8 
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Ple^e  Admimjiravit  placitat:\  Et  Def  pet* 
Judic  de  honis^  d^c.  que  in  futuro  deve- 
nirent  adminiftrand. 


Bar  Der  plene 
acm'. 


R  pr  &  pet' 
J  .die*  de  bo- 
nis in  future. 


ET  predid*  M.  T.  &  G.  per  J.  P.  Attorn* 
fuum  ven'  6c  defend*  vim  &  injur'  quan- 
doj  &c.  Et  dicunt  qd'  predid'  W.  adionem  | 
fuam  predid'  inde  verfus  eos  habere  feu  ma-  i 
nutcnerenon  debet,  quia  dicunt  qd'ipfi  plene  I 
Ad minift raver'  omnia  bona  &  catalla  que  ; 
fuer'  predid'  M.  Teftatoris  tempore  mortis 
fue^  Et  qd'  ipfi  nulla  habent  bona  feu  catalla 
que   fuer'  ejafdem  M.    Teftatoris  tempore 
mortis  fue  in  manibus  fuis  adminiftrand' nee 
habuerunt  die  impetrationis  Brevis  Original* 
predict:'  W.  nee  unquam  poftea_,   Et  hoc  pa-  1 
rati  funt  verificare  unde  petunt  Judic'  fi  pre- 
di^/  W.  adionem  fuam  predid'  verfus  eos 
habere  debeat^  &c. 

«  Et  predict'  W,  ex  quo  predid'  M.T.  &G. ,; 
per  placitum  iuum  predid'  non  dedic'  quin 
fcriptum  predict'  modo  hie  in  Cur*  prolat' 
fie  fadum  predid'  M.  Teftator'  nee  quin  de- 
bitum  predid'  in  eodem  fcript'  fpecificat' 
fit  verum  &  juftum  debitum  adhuc  infolut' 
5c  minime  fatisfad*  feu  ajiter  exonerat'.  Ac 
pro  eo  qd'  ipfe  idem  W.  non  poteft  dedicere 
quin  predict'  M.  T.  &  G.  non  habent  nee 
die  impetrationis  Brevis  Original'  ipfius  W. 
nee  unquarn  poftea  hucufque  habuerunt  aliqua 
bona  feu  catalla  que  fuer'  predid'  M.  Tefta- 
toris tempore  mortis  fie  in  manibus  Csiis  ad- 
miniftrand'  pet' Judic'  de  debitaluo  predid' 
per  ipfum  faperius  petit'  de  bonis  6c  catallis 
que  fuer'  predid'  M.  Teftatoris  tempore 
mortis  fue^  Et  que  ad  manus  prcdid'  M.  T. 


Executors  &  Adminiftrators.  41^ 

^  &  G.  in  futuro  devenirent  adminiftrand'  le- 
'  vand'j  Ideo  cons'  eft  qd'  predict'  W.  recu- 
^  peret  ufus  prefat'  M.  T.  &  G.  debitum  (uum 
^  predict'  de  bonis  &  catallis  que  fuer'  predict* 
^  M.  teftaroris  tempore  mortis  fue^  Et  que  ad 
^  manus  predict'  M.  T.  &  G.  in  fururo  deve- 
^  nirentadminiftrand'  levand'^  Ec  iidem  M.  T. 

*  G,  inMia'j  &c.  2  Saund,2X6,  Clift Ent.^zS.  ^ 

*  J5ri?.  /^W.  47  r. 

'  Et  predia'  M.  Executor  T.  &  G.  dicunt  Bar  ar  Sd'  ^ 
^  qd'  predid'  W.  executionem  verfas  eos  de  P^^'  '^i^^e  q^' 
'  debito  predict'  de  bonis  &  cataliis  que  fuer^  P^J"'  ^.'^''^- 
^  predict    M.   Teltatons  tempore  mortis  lue  poreemana- 

*  in  manibus  ipforum  Martini  Executoris  T,  tion*  Brevis. 
^  &  G.  exiflen'  adminiftraod'  habere  non  de- 

'  bet.  Quia  dicunt  qd'  ipd  plenc  adminiftra- 
^  ver'  omnia  bona  &  catalla  que  fueP  predict' 
^  M.  Teftator'  tempore  mortis  fue  &  qd'  ip(i 

*  nulla  habent  bona  neque  catalla  que  fuer' 
^  predi(5t'  M.  Teftatoris  tempore  mortis  fue  in 
5  manibus  fuis  adminiftrand'  neque  habuerunc 
^  die  emanationis  predid'  Brevis  de  Scire  fa- 
^  cias  neque  unquam  poftea^    Et  hoc  parati 

*  funt  verificare,  &c.  Unde  petunt  Judicium  fi 
^  predict'  W,  executionem  verfus  eos  de  debito 
^  predict'  de  bonis  &  catallis  que  fuer'  predict' 

*  M.  Teftatoris  tempore  mortis  fue  in  manibus 
^  fdis  adminiftrand' exiften'  habere  debeat_,  &c. 

^  Et  predidV  W.  dicit'  qd'  ipfe  per  aliqua  Repl',  Qd' 
'  prealiegat'  ab  executione  iua  prediA'  verfus  ha bnei' &  If- 

*  eos  de  debito  predict'  de  bonis  &  catallis  que  ^^"• 

*  fuerunt  predict'  M.  Teftatoris  tempore  mor- 
^  tis  fue  in  manibus  ipforum  M.  Executor'  T. 

*  &  G.  exiften'  adminiftrand'  habend'  preclu- 

*  di  non  debet  quia  die'  qd'  predid'  M.  Exe- 

*  cutor  T.  &  G.  die  emanation'  predi(5ti  Brevis 
*"  de  Scire  facias,  fcilt'  25  die  Odgbris  Anno 

E  e  2  [  Regni 
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^  Regni  Domini  Regis  nunc  decimo  hono^ 
^  habuerunt  diverfa  bona  ^  catalla  que  fuer' 
^  predid'  M.   Teftatoris  tempore  mortis  fue 

*  adminidrand'  ad  valenc'  debiti  predid'  unde 

*  eidem  W.  de  debito  predid'  fatisfeciffe  po- 
^  tuer'  viz.  apud  London'  in  Parochia  beate 
^  Marie  de  arcubiis  in  Warda  de  Chape,  Et 
^  hoc  pet'  qd'  inquiratur  per  Patriam,  Et  pre- 
^  did'  M.  Executor'  T.  &  G.  fimilit'.  Idea 
^  preceptum  eft  qd'  Venire  fac'  hie  in  06l:ab* 
*-  purificationis  beate  Marie  duodecim  &  per 
^  quos^  Sec  Et  qui  nec^  &;c.  ad  recogn%  &c. 
^  quia  tam^  Sec.     Vide  2  Samd,  220,  &c. 


Bar  plene 
adm*  preter, 


Dcf  prie 

JudgKienr* 


Tkf^e  Admmjlravit  prefer^  &c.  Et  Def 
prie  Judgment'  de  parceW  de  Dett\  des 
biens  confejfe  C^   rejid*  de  bonis  in  /«* 

tUTO. 

jT.  ^  A  Ction'  non.  Quia  die'  qd'  ipfa  pleiie 
^  jljL  adminiftravit  omnia  bona  &  catalia 
que  fuer'  prefat'  R.  tempore  mortis  fue,  pre- 
terqm'  bona  &  cataila  ad  valentiam  10/. 
15/.  TO  J.  Et  qd'  eadem  A.  nulla  habet  bona 
feu  catalla  que  fuer'  predid'  R.  tempore  mor-i 
tis  fue  in  manibus  fuis  adminiftrand',  nee  ha- 
buit  die  impetrac'  Brevis  Original'  predid' 
nee  unquam  poftea  preter  bona  &  catalla  ad 
valenc' predid'  10/.  15/.  10^.  Et  hoe  pa- 
rat'  eft  verificare,  Unde  pet'  judie'  fi  pre*- 
did'  J.  Adion'  fuam  predid'  vers'  earn  ha^ 
here  debeac,  &e.  Super  quo  predid'  J.  ex 
quo  predid'  A.  fuperius  cogn'  qd'  ipla  bona 
&  catalla  que  fuer'  prefat'  R.  tempore  mor- 
tis fue  ad  valenc'  lo  /.  i ;  s,  10  d,  in  manibus 
fuis  non  adminiftrat'  habet  petit  judicium  & 
10/.  13/,  10^.  de  debito  Cio  predid'  de 

^  eifdem 
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fiifdem  bonis  &  catallls^  Ac  refiduum  debiti 
ill'  de  bonis  &  catallis  que  fuer'  predid'  R. 
non  adminiftrat'  exiften'  cum  ad  manus  pre- 
did'  A.  venire  contingant  adminiftrand'  le- 
vand'  unacum  dampnis  fuis  occafione  deten- 
tion' debiti  ill'  fibi  adjudicari,  Ideo  cons'  eft  Judgment 
qd'  predid'  J.  recuperet  vers'  prefat'  A.  pre-  ^2*^^". 
did*  lo/.  13/.  10  d,  dc  debito  fuo  predict' 
de  pred'  bonis  Sz  catallis  in  manibus  pred'  A. 
non  adminiftrac'  exiften',  Ac  refid'  debiti  ill' 
de  bonis  &  catallis  que  fuer'  predid'  R.  tem- 
pore mortis  fue  &  que  in  manus  pred'  A.  m 
future  ultra  predid'  bona  &  catalla  in  manibus 
predid'  A.  adminiftrat'  exiften'  Venire  con- 
tingant adminiftrand'levand',  necnondamp- 
na  fua  occafione  detention'  debiti  ill'  ad 
5';^.  4.d.  eidem  J.  ex  aflenfu  fuo  per  Cur' 
hie  adjudicat'  de  bonis  Sc  catallis  ipfius  A. 
propr'  levand'^  Et  eadem  A.  in  mia',  &c. 
Vide  ^/.  Ewf.  281,  282. 

Def '  placitat'  Retainer  in  fes  Mains. 

Admifirator  pleads.  That  the  Tejiator  rcas 
indebted  to  him  by  Bond^  and  that  he 
retains  the  Goods  to  fatisfy  his  Debt. 
Aft.  252,  Ht  fequitur. 

F'  ^     \  Ction'  non,  quia  die'  qd'  predid'  G.  Def  plac  i* 

^  -ZjL  in  vita  fua  per  quoddam  fcriptum  ^^^'  Retaifltr, 
^  fuum  Obr  geren'  dat'  6  die  N.  Anno^  &c. 

*  conceffiffet  k  teneri  eidem  J.  in  centum 
f  Marcis  legalis  monete  Angl'  folvend' eidem 
^  J.  cuminde  requifit' fuiffet,  Pofteaque&  ante 

*  diem  impetrac'  Brevis  Orig'  ipfius  H.  pre- 

*  did'  G.  apud  S.  in  Com'  S.  obiit  inteftat'^ 

*  Poft  cujus  mortem  Adminittratio  omnium 

E  e  5  ^  bor 
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*  bonorum  &  catalloriun  que  fuer'  prefat*  G. 

*  tempore  mortis  fue  per^  &c.  commifTa  fuit, 
^  Poll  cujus  quidem  Adminiflration'  commif. ' 

*  fionem  idem  J.  bona  &  cacalla  que  fuer'  pre- 
^  fat'  G.  tempore  mortis  fue  ad  valenc'  pre- 
^  did'  centum  Marcarum  virtute  predict'  fcript' 
^  Obr  per  prefat'  G.  in  vita  fua  eidem  J.  fad' 

^  in  manibus  fuis  ad  ufum  ejufdem  J.  retinuit    i 
Retainer.        ^  &  aclhuc  retinet^  Q^'cf;  ipfe  J^uUa  alia  bona 
^  feu  catalla  habet  que  fuer'  predid:' G.  tern- 

*  pore  mortis  fue  nee  habuit  die  impetrac 
'  Brevis  Orig'  predid'  H.  feu  unquam  poftea 

^  in  manibus  fuis  adminiftrand'  ultra  bona  & 
^  catalla  ad  valenc'  predict'  Centum  Marcarum, 
^  UndQ  prefat'  H.  de  debito  predid'  fatisfe- 
^  ciiTe  pocuit^  Et  hoc^  6cc.  Unde^  &c.     Vide 

jp.  Similis  Bar  per  Exec\  That  the  Teftator 
was  indebted    to   him^    and  he  retain'd   th$  \ 
Goods  in  Satisfa(n;ion  ;  and  that  he  had  no 
other  Goods.     -^.25-9.  285-.      . 

/■  ^  Retainer  per  Exec'  ad  fatisfaciend'  de- 
^  bicum  propr'  fuper  fcript'  Qbl'.     Repl,  Qd'  ! 
^  Def  bit  J^ecutor  de  fon  tort,  Et  iffint  ne 
^  poiet  detain.     T^ompf.  i<^6. 

ff  ^  Similis  Bar  &  Repl',  Demurr'  inde^  & 
■    Judic^  pro  Quer\  i  Mod,  Intr,  199. 

ff,  ^  Simile  placitum  per  ^dm'.  Repl'^  Qd^ 
f  h^bet  bona  ultra^  Thompf,  166.  184. 

//"■  '^Simile  placitum,  Et  non  habet  bona 
^  preterquam^  &c.  i  Saund.  ^3^.  Vide  po- 
'  ^t^.  ■  ^  '    ., 

j]'.  ^  Per  Adm'  placitum  qd'  retinet  bona  in 
'  minibus  erga  folution'  debiti  per  fcript'  ObF  i 
f  Ua:'  Def  per  Inteftat'.  Repr,  Qd'  Inteftat'  ^ 
f  non  fait  obligat'  Def-     Vidi^an  188, 
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ff.  *  Per  feperal'Judic' vers' Adm' in  Banco 
^  Regis^  Et  q.d*  retinet  bona  in  manibus  erga 
*^  folution  debiti  per  fcript'  Obi'  fadV  un'  Def 
^  &  affump'  alteri,  Et  qd'  non  habent  bona 
^  ultra.  I  Brown,  1^^.  VidQTVin.EnP,  ijS. 

See  Clifi's  Fref  i68.  Retainer  and  Judg- 
ment pleaded  by  an  Adminiftrator. 

To  Debt  tipon  Bofid  to  render  Account  of 
what  Goods  and  Money  Jhould  come  to 
his  Hands,  8cc.  as  Adminiftrator. 

iDefendant  pleads,  That  no  Goods  or  Monef 
came  to  his  Hands,  &c. 

*  TJ  T  modo  ad  hunc  diem  fcik'  diem  Mer»  fmparlincc 

*  Jj*    cur'  prox'  poft  quindan'   Pafeh^    iilo 

*  eodem  Termino  ufque  quern  diem  predicrY 

*  H.  habuit  licenc'  ad  Billam  predid*  ineerlo» 
^  quendi  &  tunc  ad  refpondend'^  izc.  coram 

^  Domina  Regina  apud  Weflm' ven' tarn  pr£«= 

*  did'  E.  H.  per  Attorn'  fuum  preditf  quam 

*  predict'  H.  G.   per  J.  C.  Atcorn'  fuum,    Ec 
^  idem  H.  defend'  vim  &  injur'  qusndo.  Sec, 

^  Et  petit'  auditum  fcripci  ob  igatori  predidV,  Def  prls 
'  Et  ei  legitur,  $zc.  Pet'  etiam  auditum  Con-  Oyer. 
^  ditionis  ejufdem  fcripti,  Et  ei  legicur  in  hec 

*  verba.  Jf.  The  Condition  of  this  Obliga- 
tion is  fuch^  That  if  the  above-bounden  H,  G, 
his  Executors^  or  Adminiftrators^  or  any  of 
them,  do  and  (hall  well  and  truly  render  a 
full  Account  unco  the  above-named  E.  H,  his 
Executors,  or  Adminiftrators,  of  all  fuch  Surn 
or  Sums  of  Money^  Rents^  Goods^  Bills,  Bonds, 
and  Debts,  which  are  due  and  belonging  to 
W^*  -N*.    lace  of  the  Parifh  of  St,  Martins  in 
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the  Fields^  m  the  Coiinty  of  Middle fex^  Gent^ 
deceafed^  at  the  Time  of  his  Death,  which     , 
fhall  any  Ways  come  to  his  the  faid  Henr/s    \ 
Hands  and  PofTeffion  as  Joint  Adminiftrator  in 
Right  of  Jnne  his  Wife,  D^iughter  of  the  faid 
IF,  N.  and  (hall  upon  fuch  Account  within  the 
Space  of  one  Week,  when  requir'd,  make  an 
equal  Dividend  of  all  fuch  Sums  of  Money, 
Rents,  Debfs^  and  Goods,  unto  him  the  faid 
Edward^  and  pay  and  fatify  the  faid  Edward^ 
his  Executors^   or  Adminiltrators,  his  Propor- 
tion of  the  fame  ;  that  then  this  Obligation  to 
be  voidj  or  elfe  to  be  and  remain  in  full  Force 
and  Vertue.     '  Quibus  ledis  &  audit'  idem  H. 
^  die'  qd'  predici:'  E.  Actionem  fuam  predict' 
^  inde  verfus  eum  habere  feu  manutenere  non 
Bar,  Qd'  nul-  ^  debet  quia  die'  qd'  nulla  fumma  five  fumme 
la  Bona,  &c.    *  pecunie  reddic  Bone  Bille  Obligationes  five 
^  debita  quecunque  que  fuer'  debita  vel  pertin* 

*  prefat'  W.  N.  in  conditione  predid'  mentio- 

*  nat'  tempore  mortis  fue  devenerunt  ad  manus 
^  vel  poifeffionem  iplius  H.  ut  conjund'  ad- 
^  miniftratoris  in  jure  A.  Ux'  ipfius  H.  Et  hoc 
^  parat'  eft  verificare  unde  pet'  Judic'  fi  pre- 

*  did'  E.  Adionem  fuam  predid'  inde  verfus 
^  eum  habere  feu  manutenere  debeat,  &c. 

Repr.Qd'  .  '  Et  P[P^i^  E-  H-  die  qd'  ipfe  per  aliqua 
un',  Sik)er  P^r  predid  H.  G.  lupenus  allegat  ab  adione 
Bowl,  ven'  ad  ^  fua  predid'  inde  verfus  prefat'  H.  G.  Habend  • 
fe  mains.        '  precludi  non  debet  quia  die' qd' poft  con- 

*  fedionem  fcripti  obligator'  predid'  fcilt'  pri- 

*  mo  die  Decembris  AnnoRegni  Domini  Ca- 

*  roli  fecundi  nunc  Regis  Angl'  &c.  decimo 
'  odavo  fupradido  apud  London  predid'  in 

*  Paroch'  &  Warda  predid'  una  cratera  argen- 

*  tea  (Angiice^  Siher  Bowl)  ad  valenc'  trium 
[1;  ^  libr'  predid'  W,  N.  in  conditione  predid' 
%; .                   *  fuperius  nominat'  &  eidem  W.  N.  tempore 


■^^ 


mor* 
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*  mortis  foe  pertinen'  devenic  ad  manus  &  pof- 
*^  ieflion'  predidV  H.  G.  ut  con jund' Adra'  iti 

*  jure  predia'  Ux   fue  &  filie  predia'  W.  N. 

*  Et  hoc  ipfe  idem  E.  H.  parac'  eft  verificare 

*  unde  petit  Judic'  &  debitum  fuum  predict' 

*  unacum  dampn'  fuis  occafione  detentionis  de- 

*  biti  illius  fibi  adjudicare,  &c. 

Defendant  demurs^   and  the  Plaintiff  joins  De^ut* 
ip  Demurrer.     YidQ  i  Saund.  loi. 

On  this  Demurrer,  Mr.  Saunders  argued^  If  the  Plain- 
That  the  Plaintiff  ought  to  have   fhewn   a  tifF  ought 
Breach^  that  the  Defendant  had  made  no  Di-  ^°  ^^^  * 
vidend^  or  paid  the  Proportion ;  otherwife  he  ^'^^*^"' 
had  fhewn  no  Caufe  of  Action,  and  put  the 
Cafe  of  a  Bond  to  perform  an  Award. 

z.  That  admitting  the   Plaintiff  was   not  jf  he  ought 
bound  to  Ihew  a  Breach  in  his  Replication,  yet  not  to  con- 
he  ought  to  conclude  to  the  Country,  and  not  elude  to  the 
hoc  paratus  efi  verificare ;  for  the  Defendant  had  Country, 
pleaded  in  the  negative,  and  the  Plaintiff  re- 
plied poffitively  in  the  affirmative,  and  fo  an 
Iffue  ought  to  have  been,  as  by  i  iw^,  126,  a. 
So  in  Tdv,  137. 

-  Mr.  Jones  for  the  Plaintiff  argued,  That  in  Seems  he 
no  Cafe,  except  in  the  Cafe  of  an  Awards  the  ought  not  to 
Plaintiff  is  obliged  to  fiiew  a  Breach,  becaufe  ^^^^  ^^w"  ^ 
an  Award  may  be  good  in  Part,  and  void  in  ^^^^^* 
the  other  Part,  therefore  he  ought  to  fhew  it, 
fo  that  the  Court  may  judge  if  he  had  well 
conceived  his  Ad:ion  or  not;   for  perhaps  he 
had  brought  his  Aclion  for  a  Breach  of  that 
Part  of  the  Award  which  is  void  in  it  felf,  and 
fo  had  no  Cau(e  of  Adion,  and  cited  Griffin 
and    Spencer  y    Cro.  22.    £//>..    320.     ^    Cro. 
Eli^,  S99.  &  Telv,  24.  And  the  Cafe  of  Jefferj 
and  Gujiy  Teh.  yS,  That  when  a  fpecial  Point  is 
in  Iffue,  the  Plaintiff  need  not  to  iliew  more; 
lu     '        .  X  and 
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and  as  to  coacluding  Al  Tais^  he  faid  not 
much,  but  that  the  Defendant  ought  to  have 
rejoin'd,  and  tender'd  the  liTue.  But  the 
Court  held  the  Replication  iil^  becaufe  the 
Plaintiff  had  not  fhewn  any  Breach^  but  (aid 
it  was  well  concluded,  and  as  it  ought.  Quod 
mirum  mihi  'viietur^  fays  the  Reporter ;  for  he 
held  that  the  Replication  was  ill  for  that  Pointj 
but  good  enough  for  the  other,  of  not  fhewing: 
Breach  as  Mr.  Jones  had  argued^  for  that  the 
Books  cited  by  him  were  very  good  in  the 
Point.  But  the  Court  being  ready^  after  their 
Opinions  delivered  feriatim^  to  give  Judgment 
for  the  Defendant,  at  thelnftance  of  the  Plain- 
tiff's Coqncil,  by  Affent  the  Matter  was  re- 
ferred to  Mr.  Jones  and  Mr.  Saunders  to  com- 
proraife^  &c.     Vide  i  Saund.  102,  103. 

Exec  plede  Bar  per  Statuf  d^  Recogni-r 
zance^  &c. 

Jj:  '  T>AR  per  Statut'  Stapl'3  Et  qd'  not| 
^  JD  hahet  bona  ultra,  &c.  Repl'^  Per 
*  Defeaiance  pro  Performat'  Convention'  In- 
^  dentur'  Barganie  &  Vedition'  quarum  nulla 
^  frac5t'.  Demurrer  inde^  Co  Ent.  146.  Simile, 
^  Winch,  Ent,  307. 

ff.  Bar  pr  feveral  Recognizances  and  Sta- 
tutes. Repl',  That  one  of  them  was  for  Se- 
curity,  and  that  the  Defendant  had  paid  the 
Money ;  that  another  was  for  Security  of  Per- 
formance of  Covenants  quamm  nulla  fraB'^y  and 
that  another  was  fatisfied  by  the  Teftator ;  that 
the  Statutes  remained  uncAncell'd  by  Frauds 
and  that  the  Defendant  had  bona  ultra  100/,  ad 
fatisfaciend*  Regi^  Et  Demurr^  inde,  Co.  Ent.  1 5*  2., 
9  Co.  108.  Stmilc  Winch  £nc.  i'tS.  ^ 
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(f,  *  Simile  Wi,  Ent.  242.  &  Fraud. 

J[.  ^  Bar  per  Statut'  &  feperal'  Judic'  vers'  Per  Statut* 
'  TeftatS&Judic  verCisExec',  Etpleneadm'  ^c  Judic'. 
'  preter.  Thompf.  164, 166.  Hanf,  109. 

jj,  '  Bar  per  Recogn' cogn' Camerario  Civit'  PerRecogn*. 

*  London  per  Tellatorem^  de  denar'  perti- 
5  nen'  Orphan'  Civic'predidV,  Et  plene  Adm' 
^  preter.  Thompf.  172. 

j[,  ^  Bar  per  Statut'.  Stapul'  cogn'  coram  Ca-  Per  Stat*  Sta- 
^  pitai'  Juftic'  de  C.  B.    per  Teftatorem,    &  P^l'- 
^  plene  adm'  pre'ter.  Rob,  Ent,  203,  218. 

Jf.  Againft  an  Executor  upon  Bond.    Bar^  Repl' ,  That 
That  the  Intefiate  was  bound  in  a  Recognizance  the  Recogn* 
in  the  Nature  of  a  Statute  Staple  of  600/.  &c,  was  extended. 
Er   qd^  plene  adm^  preter  bona  ad  'valenc'  iid. 
Replication^  That  the  Recognizance  was  ex- 
tended,  d^c     Demurrer  thereupon^  andjudg- 
inent  for  the  Defendant,  i  Lut.  429,  &c. 

Judgments  pleaded  hy  Executors  and  Ad- 
minijirators. 

ff.  ^TpHE  Executor  pleads  a  Judgment  had  AgalnftE^e. 

J.    againfl:  himlelf-,   ^y?.  255.     Simile  in  cucor. 
Banco  Regis ^   Id,  254.     Et  RepP  ejue  le  Judgment 
fuit  ad  per  Fraud ^  Id,2^<^.  Et  Exit  inde, 

Jf.  ^  Adm'  placitat'  Jadic'  in  Com'  Banco  Againft  In. 
'  vers'  Inteftat',  Et  feperal'  Judic'  vers'  Adm'  t^ft^'^-- 

*  &  plene  Adm'  preter,  2  Brown.^-j.     Simile 
in  Banco  Regis,  Cliffs  Ent.  160 ^  161,  170. 

/■  ^  Bar  per  Judic'  obtent'  vers'  Adm'  in  Ban-  Vers'  Adm'. 

*  CO  Regis,  Et  plene  adm'  preter^  2  Brown.  96. 
^  Thcr^pf  140.  215-.    Simile  Clift,  167,  348^ 

'  349- 
/.  '  Bar  per  Judic'  obtent'  vers'  Teftator'  in  Vers'  Tcila- 

*  C.  B.  &  plene  Adm'  preter.    Repl',  Q_d'  ha-  fo^. 
^  bet  bona  ultra,  Vidian  ij6.  Simile  CUft,  161, 

^  Simile 
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Vers'  2  Exec' 
Demur*  & 
liTue. 


Vers'  Teft'. 


Vers'  Exec', 
Repr  per 
Fraud  in  Cur' 
Inferior. 


Simile  Fraud. 


Vers'  Exec' 
uc  Adm'. 


Vers'  Adm' 
uc  Exec'. 

Vers'  Ux' 
dum  Tola. 

Per  Adm' 
fupetviven*. 

Sur  mutuat'. 


*  Simile   per  Exec'  &   unum  /acisfad'  p!a- 
'  citat^  Id.  Clift.  163. 

jf,  ^  Debt  vers'  2  Exec'  W.  Bar  per  un'  qd' 
^  W.  obiit  inteftat',  &  Adminiftratio  fuit  com- 

*  mifs'  Def 'j  Et  qd'  un'  E.  recuperavic  Judic' 

*  vers'  eum  in  Coi'  Banco  pro  20/.  ultra  quas 
^  non  habet  bona^  Per  al  plene  Adm'  general^ 

*  Demurr*  al  primum  placitum,  Iflue  al  auter^ 
«  Co.  Ent.  148.  Vide  Winch.  Ent,  247. 

j[.  Executor  pleads  another  Judgment  obtained 
againft  his  Teftator.  Et  qd*  plene  Adminifiravit 
freter^  &c.  Jfi.  25*5'. 

Jf.  Executors  plead  a  Judgment  obtain'd 
againft  tjiem  in  the  Stannary  Court,  and  ano- 
ther in  the  Common-Pleas.  Plaintiff  replies. 
That  one  of  the  Judgments  was  fatisfied^  and 
continued  by  Fraud.  Rejoinder,  That  the 
Judgment  is  in  full  Force,  and  craverfes  the 
Fraud.     ^/?,  258. 

JJ]  *  Bar  per  feperal' Judic'  in  Cur'  Inferior, 
^  Repp  al  Part*  per  Fraudem  &  ad  al  per  Sa- 
^  tisfadionem,  Et  Judic'  reman'  fine  fatisfa- 

*  dion'  cognit'  per  Fraudem.     8  Co.  1 3  2. 

£1  Debt  is  brought  againft  an  Executor.  Bar 
by  a  Judgment  obtained  againft  him  by  the 
Name  of  Adminiftrator  in  Cot'  Banco.  IM- 
murr'  inde.  Co.  Ent,  148. 

jf,  ^  Simile  vers'  Adm',  Et  Bar  per  Judi- 
^  cium  vers'  eum  per  nomen  Exec'  in  Banco 

*  Regis,  Et  Demurr'  indc.    Idem  149. 

/■  '    Bar'  per    Virum    &    Uxorem,    per 

*  Judic'  obtent'  vers'  Ux'  dum  fola.     Clifis 
Ent.  1^1. 

ff.  '  Judic'  placitat'  per  Adm'  fuperviven' 
'  Exlx',  de  bonis  non.     Clifi.  166,  171. 

Jf.  '  Executrix'  placitat'  Judic'  recuperat' 
[  fur  mutuat'  per  Teftator'.  Ciifr,  177. 


f.  '  Ex. 
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j[.  ^  Executrix  placitat*  Judic'  in  Conven*  In  Cov'c  & 
don  frad%  Ec  qd'  piene  Adcniniftravit  pre-  R«pl'  p« 
ter,&c.  que  non  fufficien',  Clift.  178.  ^  Repl'  f^*°^- 
per  Fraudem  &  Covinam  181.  Et  Rejundio 
cum  traverfiaFraudis,  Et  exit.  Ibid, 
ff.  ^  Bar  per  Judic'  in  Banco  Regis^  Et  qd'  Repl'  nultid 
non  habet  bona  ultra:    Repl*  per  nul  tiel  Record. 
Record^  Et  nichil  die'  inde,  Co.  Ent.  269. 
Jf.  ^  Bar  per  Exec'  qd'  Teftator  ante  diem  q^»  Teftat* 
redditionis  Judicii  vers'  eum  obiit.     Repr,  obiit  ante 
Qd'  fuic  in  vita  &  travers'  qd'  obiit  ante,  Et  Judic'. 
IfTue  fur  travers',  Jhompf.  198. 
If.  ""  Bar  per  Adm^,   qd*  port  Orig'  Quer',  pe^  judiV 
Vn'  E.  profecut'  Orig'  vers'  Def  fur  Obi'  Vers*  Adm'- 
pro  200  1.  &  habuit  judic'  (uperinde,  Et  qd' 
non  habet  bona  ultra.    Demurr'  inde.  IVi. 
Ent.  188. 

Alifer  de  Fraud^  fur  Judic\  €^r. 

ff,  '  "OAR  per  feperalia  Judic*  in  Coi'  Ban-  BarperPay- 
^  Jj  CO  vers'  Teftatorem  &  plene  adm'  menc  &  Ju- 

*  preter.     Repl',   Qd'  Teftator  folvit  go6l.  die' reman* 

'  parcel!'  600  I.  per  F.  recuperat',   (Et  fie  de  per  Fraudem^ 
^  ceterisj  in  plenam  fatisfadion'  &  Judicia  re-  ^^' 

*  manent  minime  exonerat,    ad  intentionem 

*  defraudand'  Quer'.   RejV,  Qd' Judic' reman* 

*  in  vi_,  Et  travers'  le  Fraud'.  Surrejo'  &  Exit\ 
^  Thompf,  1 5" 7.   Vide  2  Mo.  Intr.  238. 

]f.  '  Judic'  placit'  per  Ex^c'.     Repl',  Qd'  Several  Bars. 

*  habet  bona  ultra  &  Iffue,  Et  ad  fcript'  Obi* 

*  qd*  fuit  fad'  per  Fraudem.     Rejo',  Qd'  non 
^  fuit  fad'  per  Fraudem^  Et  Iffue.  2  Brown.  73. 

if.  *  Similis  Bar  per  Exec'.    Repl',  Qd'  Ju-  Obrente  per 

*  die*  fuit  obtent'  per  Fraudem,    Thompf.  149.  Fraudem. 
^  Similis  Bar,  fimilis  Repl',  Rejo'  per  Mainte- 

*  nance  de  jBar,  Et  traverfe  le  Fraud  &  Iffue 

*  fuperinde.  iJ»  179.  FiJian  175-. 

S  '  Bar 
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Payment  & 
Judic*  rem' 
per  Fraudem. 


Several  Repl*. 
Repr. 

Aflets. 

Repr  al*  Re- 
tainer. 


Par  folut'  per 
al'  perfon". 


Fraud. 


Eight  feveral 
Judgments 
pleaded  ia 
Bar.  ' 


Bar  in  Debt  per 

j^  ^  Bar  per  Judic'  in  Banco  Regis  vers' 
Exec',  &c.  Repr,  Qd'  Def'  poft  Judic' 
fblvit  600  I.  in  plen'  fadsfadion'  &  Judic' 
remanet  minime  exonerat'  per  Fraudem. 
Rejo',  Qd'  Judic'  reman'  in  vi^  Et  travers' 
le  Fraud.     Vidian  181. 

j[.  ^  Repl'  per  bona  ultra  quoad  unum  Judi- 
cium &  Fraudem  quoad  alterum^  Clifi  355. 
/.'  ^  Repl',  Qd'  talis  fumma  &  non  amplius 
eft  debit'  fuper  fcript'  Obi'.  CUft  3^4. 
J,  '  Repl',  Qd'  Affets  ultra.  Ibid, 
jf.  ^  Repl'  ad  retention'  qd'  le  Creditor  parat' 
luit  recipere  talem  fummam  5c  ad  deliberand' 
fcript'  Obi'  &  ad  relaxand'  Def,    Et   qd' 
DeP  habuit  fufficien'  die  Impetrac' Original', 

JJ,  ^  Repl'^  Qd'  maxima  pars  denar'  fuit  fo- 
lut*  per  al'  peribnas  &  non  per  Def ',  Et  Cre- 
ditor  tali  die  obtulit  Def  recipe  talem  fum- 
mam in  fatisfactione  Judicii,  Et  qd'  Def  ha- 
buit fufficien',  &c.  CUft  3  5-  f. 
jj:  '  Repl',  Qd'  Quer'  dedit  Def  notic'  de 
Brevi  tali  die,  quo  die  Def  habuit  fufficien'. 
Clift^^^, 

JJ,  ^  Rep],  Quoad  Recupationem  placit'  per 
W.  qd' habit' fuit  per  Fraudem,  &:  quoad  Re- 
cuperation' placitat'  per  R.6c  M.  &denar'  fu- 
perinde  levat',  qd'  Creditor  tenuit  fe  fatisfacl:' 
cum  denar'  ill',  fed  Def  deceptive  diftuler' 
exonerari.   C///t.  95(5. 


ff.  Defendant  E.  TV,  Executor,  pleads  Fkm 
Adminijiravit  generally,  Bro.  Vad.  193.  The 
other  Executrix  F.  C.  faith.  That  fhe  lives  in 
Middlefcx^  and  not  in  London^  and  that  {he  had 
no  Notice  of  the  Plaintiff's  Adion  before 
24  Adaiiy  24  C^r,  2.  and  io  pleads  Flem  admi- 
firavit  before  that  Time  of  all  the  Tefhtor's 

Goods, 
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Goods,  &c,  befldes   Aflets  to  the  Value   of 
858/.  4^.     And  as  to  that,  fhe  pleads, 

1,  That  fhe  paid  io8/.  izj.  8  d,  in  Dis- 
charge of  a  Judgment  obtain'd  againil  her  by 
one  R.  S,  upon  a  Bond  of  the  Teftator's  of 

200  /. 

2.  That  (he  paid  io6l  ^  s,  in  Difch::rge  of 
a  Judgment  obtain'd  againft  her  by  one  T.  H, 
upon  a  Bond  of  the  Teftator's  for  200/. 

5.  That  fhe  paid  102/.  i^s,  8i.  in  Dif^ 
charge  of  a  Judgment  obtain'd  againfl:  her  by 
the  faid  A,  upon  a  Bond  of  the  Teftator*s  of 
200  /.  i 

4.  That  fhe  paid  loi/.  10 s.  in  Difcharge  of 
a  Judgment  obtain'd  againfl  her  by  one  J.  B, 
upon  a  Bond  of  the  Teftator's,  of  200  /. 

5*.  That  fhe  paid  102/.  19  j.  8^.  to  one 
T,  0.  in  Difcharge  of  a  Judgment  obtain'd 
againfl  her,  upon  a  Bond  of  the  Teflator's  for 
200/. 

6.  That  fhe  paid  the  like  Sum  of  10  2/.  19/.  8  J. 
to  the  faid  O.  in  Difcharge  of  a  Judgment 
which  he  obtain'd  againfl  this.  Defendant,  up- 
on a  Bond  of  the  Teflators  of  200  /. 

7.  That  fhe  paid  20  /.  to  W.  B.  and  M,  his 
Wife,  in  Difcharge  of  a  Judgment  againll  ob- 
tain'd her  by  the  faid  IF.  and  M.  upon  a  Bond 
jpf  the  Tefl:ator's  of  200  /. 

8.  That  fhe  paid  222/,  15/.  8  J.  in  Dif^ 
charge  of  a  Judgment  obtain'd  againfl  her  by 
one  S.  r.  upon  a  Bond  of  the  Teflator's  for 
200  /. 

Repl\  That  the  Defendant  E.  TV.  had  AfTets  ^fgJI^^f/' 
at  the  Time  of  the  A(^ion  brought,  ^^  "  P^'^^ 

I.  Sufficient  to  pay  the  Plaintiff's  Debt  and  ^^  Fraud. 
Iffue. 

2.   Pro- 


430 


tor  pleads  fe- 
veral  Judg- 
ments ob- 
taintd. 

Repr  ad  p^ 
Frattd, 


Bar  in  Debt  pet 

2..  Vrotefiandoy  That  the  (everal  Juc!gment$ 
mentioned  in  the  Plea  of  the  Defendant  F.  to 
be  recover'd  againft  her,  were  obtained  by 
Fraud^  to  the  Intent  to  deceive  the  Plaintiff 
of  bis  juft  Debt ;  and  that  fhe  had  Notice  of 
the  Plaintiff's  Adion  before  the  faid  24th  of 

g.  Fro  flacm,  That  the  faid  24  Mali  fhe 
had  Affets  fufficient  to  fatisfie  the  laid  Plain- 
tiff his  Debt,  and  Iffue  thereupon.  Vide  Erol 
VaL  from  181,10299. 

Jf,  The  Defendant  being  fued  as  Admini- 
ftrator,  pleads  feveral  Jugments  obtain'd  againft 
him  for  the  Debts  of  the  Intcftate,  and  Exe- 
cutions againft  the  Defendant  thereupon,  and 
fo  pleads  VltnQ  adm^  prefer,  d^c.  To  which  the 
Plaintiff  replies,  That  the  Defendant  paid  60/. 
in  Satisfadion  of  the  Judgments ;  and  that  the 
Judgments  were  thereupon  continued  on  Foot 
with  Intent  to  defraud  the  Plaintiff  of  his  juft 
Debt ;  and  faith,  the  Defendant  had  Affets  at 
the  Time  the  Plaintiff  firft  commenced  his  Suit. 
Whereupon  the  Defendant  rejoins,  That  the 
Judgments  were  obtain'd  hom  fide^  and  not  by 
Fraud,  and  takes  Iffue  thereupon  :  And  as  to 
bis  having  Affets  at  the  Time  of  the  Commence- 
ment of  the  ^\dLmt\S's K^\onultra^freter^&c. 
the  Defendant  demurs  generally.  To  the  Iffue 
taken  by  the  Defendant  in  the  firft  Part  of  his 
Rejoinder,  the  Plaintiff  demurs  generally,  and 
joins  with  the  Defendant  in  his  Demurrer.  The 
Judgment  of  the  Court  upon  the  whole,  with 
the  Entry  of  a  l^olk  Profe^ui  thereupon,  'vidc 
Bro.Vad^  298,  299,  &c* 

ff.  Several  Debts  and  Judgments  againft  the 
Teftator  and  Executors  pleaded  in  Bar  by  the 
Executors  to  an  Adion  brought  upon  the  Te- 

ftator's 
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ftator's  Bond  ^  with  Replication,  to  fbme  by  Some  by 
.Frau<^,  others  by  Satisfadion,  &c,    with  Re-  ^/j^^/^j^^""^ 
joinder.  Surrejoinder,   and  Iffiie.     Bro,  Met.  SacTsfaafon. 
189,  &c, 

£1  Idem  22;.    Replication,  That  there   was  Satisfaaion 
fo  much  Money  paid  in  full  Satisfaction  of  one  and  AiY^ts 
Judgfncnt,  and  Goods  and  Chattels  beyond  the  P^*^^«- 
other  Judgment. 

jX  Debt  againft  an  Adminiflrator  upon   a  Bar  per  fe- 
Bill  penal  of  60/.    for  the  Payment  of   53/.  veraijudg- 
21  Nov,    30 Or.  2.     The  Defendant  in  Bar  nients. 
pleads  feveral  Judgments  upon  Bonds  made  by 
the  Intellate,  &c.     Repl',  That  at  the  Time  Repi',  Not 
<^  the  faid  Judgments  there  was  not  due  upon  abo\'e  fo 
all  the  Bonds  above  48/.  \o  s,  which  would  """F^j, "^"^^ , , 
be  accepted  in  Satisfadtion  thereof;  and  that  ^^  ^cce^^^ 
the  Defendant  had  AiTets  to  (atisfy  the  PlaintiiF  ^^^      ^     ' 
over  the  48/,  10/.     Defendant  demurs^  and  Defendant 
the  Opinion  of  the  Court  was,  That  the  Re-  demurs, 
plication  was  ill,  for  that  there  is  nothing  there- 
in alledged  upon  which  the  Defendant    was 
compellable  to  take  an  Iffue ;   for  the  Allega- 
tion, that  the  48/.  10/.  would  be  taken  in  full 
Satisfa6l:ion  of  the  Judgments,  is  not  ifTuable,  for 
it  is  a  Secret  Matter,    and  perhaps  was  not 
known  to  the  Defendant,  and  is  only  Evidence 
of  Fraud ;  and  to  take  Iflue^  that  he  had  Aflets 
fufficient  to  latisfy  the  faid  48/.  10/.  and  alfo 
the  PlaintifTs  Debt,  he  was  not  compellable, 
becaufe  thereby  it  fhould  be  admitted,  that  fo 
rnuch  would  be  accepted  in  Satisfaction  of  the 
Judgments^  which  is  unreafonable.   But  fer  Cur\  The  true 
the  true  Way  to  plead  in  this  Cafe,  had  been  as  Jl]^'^,'^  j^  ^® 
inThompfon  and  Hunt's  Cafe,  5  Lev,  368.  where  {jj^s  q^^^^ 
in  the  like  Cafe  as  here,   the  Plaintiff  replied. 
That  the  Creditors  would  accept  of  leffer  Sums 
than  their  due  Debts,  and  offered  fo  to  accept 
them,  and  that  ihe  Defendant  would  not  pay 

Ff  them^ 
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them,  but  kept  the  Judgments  on  Foot  by  Fraud 
and  Covin  to  deceive  Creditors.     Vide  i  Lut. 
44f ,  e^  4p.     And  it  is  there  alfo  refefr'd  to 
3  Lev.  311.  Knighton  vcri*  Morton^   where  in 
che  like  Cafe  ic  is  aliedged,  That  the  Defendaint 
had  Aflets  fufficient  to  fatisfy  the  Judgments 
and  the  PlaintifF,  and  not  the  lefTer  Sums'only^ 
which^  as  is  there  faid^  is  the  material  Part  of 
Plea.     Vide  Co. ^,  ;2.  k 
D«muL*al|         /.  Vide  1  Lut,  45-1,  &c.    Debt  for   ip/. 
Nar'  perAf-   againft  the  Defendant^  Adminiftratrix  of  the 
fignee  de        Marquifs  of  Dorc\  brought  by  an  Affignee  of 
Bankrapcy.     ^|^g   Commiffioners  of  a  Bankrupt.     Defen- 
dant demurs  to  the  Narr'^  and  Judgtfient  frd 


Debt  againjl  an  Adminiflrator  upori  a  Bond^ 
enter  d  into  by  the  InteJiatCy  Secnnd' 
1  Saund.  529. 

Admimjlrator  pleuds  Judgment  againft  the 
InteliatCy  and  agaihjl  the  Admintjiratot 
himfdf^  and  that  the  Intejlate  was  in-' 
debted  to  him ;  and  that  he  had  fully  ad- 
mimftred,  Et  non  habmt  bona  ultr^ 
72  ].  which  he  retain  d  towards  his  ovpn 
Debt^  and  lool*  charged  with  the  fat  A 
Jnagments, 

ImaurUnce.  ^  T?  ^  modo  ad  hunc  diem  fcilt*  diem  Mer-. 
'  tZy  cur'  prox'  poR  quinden'  Pafche  i/io  eo- 
'  dem  Termino  ufq;  quern  diem  predid'  R.  P. 
^  habuit  licenc'  ad  Billam  predict'  interloquen- 

*  di,  Et  tunc'  ad  refpond'^  &c.    coram  Do- 

*  mino  Rege  apud  Welhti'  ven'  tarn  predi^* 
^  T,H.  in  propr' perfona  fua  quam  pred'  R.  P. 

^  pef 
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'^  per  W.  W.  Attorn'   faum^  Ec  idem  R.  de-  ; 
^  fend'  vim  &  injur'  quando,  ^c,     Ec  die  qd'  Bac  perRe- 
'  pred'  T.  Aaionem  fuam  predid'  inde  verfus  j^'^j'^^'V"'' 

*  eum  habere  feu  manutenere  non  debet  quia   ^  "^* 
^  die'  quod  quidani  Johannes  Wood    unus  Af- 

^  corn'  Cur'  Domini  Regis  de  Banco  alias  fcik' 
'  Termino    fan(5ti    Hillar'  Anno   Regni  didi 

*  Domini  Regis  nunc  decimo  iiono  &  vicefimo 

*  coram  O.  B.  Mil'  &  Bar'  8z  Sociis  fuis  tunc 
^  Juftic'  ipflus  Domini  Regis  de  Banco  apud 
^  Weftm'  per  confidcrationem   ejufHem  Cur' 

*  recuperavit  verfus  prefat'  W.  Y.  in  vita  fua 
^  per  nomen  W.  Y.  nuper  de  A.  in  Com'  pre- 
'  dia'  Gen   al's  did:'  W.  Y.  de  A.  in   Com' 

*  Salop  Gen'  tarn  quoddam  debitum  20 1,  quam/ 
f  30  s.  qui  eidem  J.  in  eadem  Cur'  adjudicat' 
^  fuer'  pro  dampnis  (uis  que  habuit  occafione 
^  detentionis.  debiti    illius  unde  convid'   eft 
*,  prout  per  Recordum  &  procefs'  inde  in  pre- 

*  dicV  Cur'  didi  Domini  Regis  de  Banco  pre- 
^  did'  apud  Weftminft'  predid'  refiden'  pie- 
^  nius  apparet,  Et  idem  Richardus  ukerius  die* 

*  quod  quidam  T.  C.  Gen'  al's  fciic'  predidV 
^  Termino  fandi  Hill'  Annis  Regni  didi  Do- 

*  mini  Regis  nunc  19  5c  2o„  fupradid'  coram   .  , 

'.  prefat'  O.  B.  Mil'  &  Bar',&  Sociis  luis  tunc  y^L' ifln!'^ 
*.  Juftic'  ipfius  Domini  Regis  de  Banco  predid'  ceflace 
^.  fipud    Weftm'  predid'  per  conf^derationem 
^  ejufdcm  Cur'  recuperavit  verfus  prefat'  Vv^  Y. 
.*;  in  vita  fua  per  nomen  W.  Y.  nuper  de  A. 
*".  in  Com'  Salop  Gen'  tam  quoddam  debicum 

*  locl.  quam  5-05.  qui  eidem  J. C.  in  eadem 
^  Cur'  adjudicat'  fuer'  pro  dampnis  fuis  que, 
^  habuic  occafione  detentionis  debiri  iilius  unde 
\  convid'  eft  prout  per  Record'  &  procefi  in- 
^  de  in  predid'  Cur'  didi  Domini  Regis  de 
^  ^anco  predid'  apud  Weftm'  predid'  refiden' 
'  plenius  apparer,   Et  idfem  R.  ulteaus  die', 

F  f  2  [  quod 
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AV  Recovery 
vers*  A  dm' 
per  Original. 


Original' 
Pros'. 
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quod  predid'  W.  Y.  in  vita  fua  fciU'  octavo 
die  Decembr'  Anno  Regni  didi  Domini  Re- 
gis nunc  quinto  decimo  apud  villain  Salop  in 
Com'  predict'  per  quoddam  fcriptum  fuum 
obligatorium  figillo  Ibo  figillat'  geren'  dat'  eiC 
dem  die  &  Anno  conceffit  fe  teneri  &  firmit' 
obligari  cuidam  M.J.  vid'  Centum  &  fexa- 
gint'  libris  folvend'  eid'  M.  cum  inde  requifit' 
fuiffet  que  quidem  i6o  1.  tempore  mortis  pred^ 
W.  Y.  fuer'  verum  &  jalhim  debitum  ipfius 
W.  &  prefat'  M.  debit'  &  infolut'  fuer'^  per 
quod  eadem  M.  pro  recuperatione  earun- 
dem  160I,  port  mortem  predid'  W.  Y.  fcilt* 
tertio  die  Aprilis  Anno  Regni  didi  Domini 
Regis  nunc  vicefimo,  profecut'  fuit  extra  Cur' 
Cancellar'  didi  Domini  Regis  (eadem  Can- 
cellar'  apud  Weilm'  predid'  tunc  exiften')  i 
quoddam  Breve  Original'  ipfius  Domini  Re-  i 
gis  verlus  ipfum  R.  uc  adminiftr'  bonor'  & 
catallor'  que  fuer'  prefat'  W.  Y.  predid'  per 
nomen  R.  P.  nuper  de  villa  Salop  in  Com' 
predid'  Drapier  Adminiftratoris  bonor'  & 
catallor'  que  fuer'  W.  Y.  Gen'  qui  obiit  in- 
teftat*,  &c.  nuper  didi  W.  Y.  de  Atcham 
in  Com'  Salop^    Teoman^   de  placito   debiti 
ftper  demand'  predid'  i5oI.  tunc  Vic'  Sa- 
lop dired'  per  quod  quidem  Breve  idem  Do- 
minus  Rex  nunc  eidem  tunc  Vic'  Salop  pre- 
cepit  qd'  ipfe  preciperet  eidem  R.  quod  jufte 
&  fine  dilatione  redderet  prefat'  M.  predid' 
160  1.  quas  ei  tunc  injufte  decinuit  ut  dixit^ 
Ec  nifi  feciffet  &  predid'  M.  fecilTet  ipfum 
Vic'  fecur'  de  clamore  fuo  profequend'  tunc 
idem  Vic'  fum'  per  bonos  fum'  ipfum  R. 
quod  effet  coram  Jdftic'  didi  Domini  Regis 
apud  Weftm'  predid'  a  die  Pafche  in  unum 
menfem  tunc  prox'  lequen'  oftens'  quare  noo 
fecilTet,    Ec  qd'  habere:  tunc  ibm'  fum'  & 
2  •  *  Breve 
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Breve  illud,  &c.  Ad  quem  diem  fcilt'  ad  pre- 
fat'  menlem  Pafche  coram  prefat^  O.  B.  Mii' 
&  Bar'  &  Sociis  fuis  tunc  Jaftic'  Jpflus  Do- 
mini Regis  de  Banco  predid:'  apud  Weftm' 
predid'  ven'  tarn  predidl'  M.  per  R.  B.  tunc 
Attorn'  fuum  quam   predicl'  R.  per  T.  M. 
tunc  Attorn'  fuum,  Et  tunc  Vic*  Salop  videlt' 
R.  O.    Ar'  eifdem  Juftic'  adtunc  &  ibm' 
mandavit  qd'  predid'  M.  inveniffet  eidem 
Vic'  pleg'  de  pros'  Breve  fuum  predid'  fcilt' 
J.  Doe  Ec  R.  Roe^    Et  quod  idem  R.  nihil 
habuit  in  Balliva  fua  ubi  fum'  potuit,  &c. 
fuper  quo  predict'  M.  narrando  verfus  ipfum  ?^*^  Aiper- 
R.    fuper    Brevi   fuo  predid'   per   Attorn' 
fuum  predial:'  dixit  quod  cum  predid'  W.  in 
vita  fua  fcilt'  predid'  octavo  die  Decembris 
Anno  Regni  Domini  Caroli  fecundi  nunc 
Regis  Angl'j  &c.  quinto  decimo  fupradid* 
apud  Villam  Salop  predid'  per  fcriptum  fuum 
obligator'  predid;'  conceffilfet  le  teneri  pre- 
fat'  M.  in  predict'  160I.  folvend'  eidem  M. 
cum  inde  requifit'  fuiffer  predid'  tamen  W. 
in  vita  fua  feu  predid'  R.  poll  mortem  ipfius 
W,  cui  quidem  R   adminiftratio  omnium  & 
fingulor'  bonorum  &  catalloruiti  que  fuer'  pre- 
dict' W.  tempore  mortis  fue  poft  mortem  ip- 
fius W.  apud  Villam  Salop  predid'  debito  mo- 
do  commiiTa  fuit  licet  fepiusfequifit' predidV 
160  I.  eidem  M.  non  feddicJilTent  fed  ill'  ei 
reddere  contradixiffent  ac  predid"  R.  ill'  ei 
adtunc  reddere  contradixic  ac  injufte  detinuic 
unde  tunc  dixit  qd'  deteri6rat'  fuit  &  dampr 
num  habuic  ad  valenc'  20  1.  Et  inde  produxit 
fedam^  &c.    Et  protujit  tunc  ibm'  in  Cur' 
fcriptuni  predid'  quod  debitum  predid'  ia 
forma  predid'  reftabatur  cujus  dat'  fuit  die 
&  Anno  fupradidis,  &c.  Et  idem  R.  per  At- 
torn' fuum  predid'  tunc  defend' vim  &  in- 
jur' quando^  &c,  Et  idem  Attorn'  dixit  quod 

Ffj  Hpfe 
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ip(e  non  fdt  infoimac'  per  eundem  R.  Magi- 
drum  (aum  de  aliquo  refpons'  proeod'R.  pre- 
fac'  M.  inloquelaprediA'dand'^  Et  nihil  aliud 
inde  dixit  per  quod  eadem  M.  rernanfit  ver- 
Tus  prefat'  R.  inde  indefens',  Ideo  tunc  coh- 
Udef at'  fuit  per  eandem  Ciir'qd'  predicV  M. 
*^  rccuperaret  verfus  prefat'  R.  debitum  fuurri 
'  predict/  &  daitipna  fua  occalione  decentionis 
^^.tlebiti  illius  ad  60s.  eideni  M.  ex '  affenfi 
T  fiio  per  Cur'  predid:'  ibm'  adjodicat'  de  bo- 
*,  nis  &  catalii5  que  fusr'  predid;'  W.  tempore 
^:'  mortis  (he  in  manlbus  predict'  K.  esiften'  ad- 
^'  miniiirand'  levahd'  fi  cantum  inde  habuit, 
'^  Ec  fi  oon  habuit  Euncdampna  predidt'  de  bo- 
'  nis  8z  carallis  prefat'  R.  propr'  levand'^  Ec 
*"  fid'  predidl'  R.  tunc  effet  in  Mia'^  &c.  prout 
'5/p,er  Recordurn  &  proceiTum  inde  in  predict* 
'^  .Cur'  diif^i  Dorpini  Regis  de  Banco  predid' 
apod  Weihra' predi6i:'  renden'  plenius  apparet. 
Ec  idem  R.  uiterius  die'  qaod  predid'  W.'Y. 
"  jn  vita  fta  fcilt'  28  die  Jqnii  Anno  Regni  dic^i 
*^  Domini  Regis  19.  apud  W.  in  Com' pfe- 
'f  did*  per  quoddam  fcriptum  fuuni  Obligator 
^'^^  rium  figillo  fup  /igillat'  geren'  (Jat*  eifdem  die 
f.'.&  Anno  devenic  tent'  Sz  obligat^  cuidamJ.Q. 
^'^^f-i/ij^er^  in  100  1.  folvend'  eidem  J.  cum  inde 
^'requifit^  fuiffet  que  qaidem  lool.  tem{>ore 
mortis  predid'  W,  fuer'  verum  &  jaflum  de- 
-bitum  ipfius  W.  ac  prefat' J.  debit  &  in(blu;' 
fuer',  per  quod  predid' J.,pd(l  mortem  pre- 
did'  W.  (cilt'  Terniino  Pafche  Anno  Regni 
didi  Domini  Regis  nunc  viceftmo  vcn'  in 
'  GuF  didi  Domini  Regis  coram  ipfe  Regs 
f  hie  fcilt' -apud  Weftm'  predid'  per  T.  J.  tunc 
^  Attorn'  ftum^  Ec  proiuiic  m  cadem  Cur' 
*  did!  Domini  Regis  tunc  hie  quandam  Billara 
^  juara  veffuD  ipfunvR.  ut  Adrhiniihator'  bo» 
v-.jiOFum  ^  gatallorum  que  fuer'  predid'  W.  Y. 
'^  per  ribmea  g.  P,  adminifti'  omnium  dz  figu» 
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^  lor'  bonorum  &  catallor'  Jur'  &  creditor'  que  ' 

^  faer'  W.  Y.  defund'  nuper  didi  Gulielmi  Yope 

^  de  Atcham  in  Com'  Salop  Gen'  defund'  in 

^  Cuftod'  Mar'',  fee.  de  placito  debic'^  Ec  ad- 

^  tunc  &  ibm'  invenit'  pleg'  de  pros'  Billam  Nat'  Inde, 

^  fuam  predid'  fciit' J.  D.  &  R.  R.  per  quam  qui- 

*  dem  Biilkm  pfcdid' J.  querebatur  de  eod^m 
^  R.  P.  ut  Admini(!ra\ofe  bonorum  &  catal- 

*  lorura  que  fuer'  predid'  W.  Y.  predid'  per 

*  nomen  R.  P.  Adminiftrat'  omnium  &  figu- 

*  lor*  bonomhi  &t  catallorum  jurium  &  credi- 
■   tor'  que  fuer'^^W.  ¥.  Refund'   nuper  didi 

*  Gulielmi  Yope  de  Atcham  in  Com'  Salop 
^  Gen'  defund'  tunc  inpuftod'  Marr'  Marefc' 
^  Domini  Regis  coram  ipfo  Rege  exiften'  de 

*  placito  quod  redderet  ei  Centum  libras  lega- 
^  lis  mbnet'  Angl'  quas  ei  tunt  injufle  detinuit 
^  pro  eo  videlt'  qd'  cum  predid'  W.  Y.  in  vita 
/  fua  fcilc'  predid*  vicefimo  odavo  diejunii 

'  :^  Anno  reghi  Domini  Caroli  fecundi  nunc  Re- 
^  gis  Angiie^  &c.  ^  decimo  nono  fupradido 
^  apud  Wellington  in  Com'  predicV  per  quod- 

*  dam  (criptum  fuum  Obligatorium  figillo  ip- 
'  fius  W.  in  vita  fua  figillat'  Curq;  didi  Do- 
^  mini  Regis  nunc,  tunc  hic'oftens'  cujus  dat'  eft 
'  eifdem  die  &;  Anno  cognoviffet  fe  teneri  6c 

!f  firmit' obligari  prefat'J.  O.  in  predid'  looK 

^  folvend'  eidem  J.   cum  inde  requific"  effet 

'  predid'  tamen  W.  Y,  in  vita  fua  feu  prefat' 

^  R.  P.  poft  i^lius  W,  Y.  mortem  licet  fepius 

^  requifit',  ^c.    predid'  lool.  eidem  J.  tunc 

^  non  folviilet  fed  ill'  predid'  Will'us  in  vita 

^  fua  &  predid'  R.  poft  ipfiu^  W.  Y,  mortem 

^  ufque  tunc  fblvere  omnio  contradixer'  &  pre- 

^  did'  R.  adrunc  folvere  contradixit  &  injufts 

^  detinuit  ad  dampnam  ipfius  J.  vigin^i  llbr'^ 

^  Et  inde  produxit  fedam^  &c.    Et  predid' Cogn'A£bio* 

^  R.  P.  per  J.  W.  tunc  Attorn'  fuum  ven   &  nem  per 

F  f  4  '  defend'  Adm\ 
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^  defend'  viai  be  injur'  quando,  &c.  Et  tunc 
^  dixit  pred'  iple  nonpotuit  dedicere  a6tionerti 
^  predi(ft' J.  predial'  nee  quin  ipfe  debuit  pre- 

*  Ln  J.  predid:'  Centum  libras  modo  &  forma 
^  prout  predid'  J.  fuperius  verfiis  eum  quere- 

Ju^gtnent.      ^  batur,   Ideo  adcunc  &  ibm'  confiderac'  fuic 

*  per  eandem  Cur'  quod  predid'  J.  recupe- 
'  raret  verfus  prefat'  R.  debitum  fiium  pre* 
^  did'  nee  non  viginti  &  quinque  iblid'  pro 
'  dampnis  fuis  que  fuftinuiffet  tarn  occafione  de- 
^  tenfionis  debiti  illius  q'm  proraifs'  &:  cuftag' 
^  fuis  per  ipfam  circa  fedam  fuam  in  ea  parte 
^  appofit'  prefat' J.  per  didam  Cur'  didi  Do- 

*  mini  Regis  nunc  hie  ex  affenfu  fuo  adjudicat' 
^  de  bonis  &  catallis  que  fuer'  predid'  W.  tem- 

*  pore  mortis  fue  in  manibus  predid'  R.  admi- 
*•  niftrand'  fi  tantum  in  manibus  fuis  haberet, 

*  Et  fi  tantum  in  manibus  fuis  non  haberet  tunc 
'  dampna  predid'  de  bonis  &  catallis  ipfius  R. 
^  propr'  levand',  quodque  _predid'  R.  tunc  eifet 
^  in  Mia'^  &c.  prout  per  Recordum  &  procet 
^  fum  inde  in  eadem  Cur'  didi  Domini  -Regis 

*  coram  ipfo  Rege  hie  remanen'  plenius  appa- 
Averment  of '  J'et^  Que  quidem  feperalia  Judicia  fie  ut  pre- 
the  Judg^  ^  fertur  reddit  adhuc  in  fuis  pleno  robore  &  ef- 
nienfsVaii-  ^  fedu  remanent  mie'  reverfat'  flvQ  adnullat' 
<5jfy-  ^  feu  (atisfad'j  Et  idem  R.  ulterius  die'  quod 
Debt  to  the  <  predid'  W  Y.  in  vita  fua  fcilt'  odavo  die 
Adminiftra-  c  jj^j^--  Anno,?.egni  didi  Domini  Regis  nunc 
torhimie  .     c  q^arfo  decifmo  apud  Barrington  predid'  in 

^  Com'  Salop  pro  vero  &  juiio  debito  fuo  per 
^  quoddam  Icriptum  fuum  obligatorium  figillo 
^  fuo  figillat'  geren'  dat'  eifdem  die  &  Anno 
fart  paid  by  ^  cooceffit  fe  teneri  eidem  R.  in  i6o].  fol- 
thelateftate.  <  vend'  eidem  R.  cum  inde  requifit'  fuiffet 
*  predidufque  W.  in  vita  fiia  de  feptem  libris 
'  &  duodecim  folid'  inde  eidem  R.  fatisfecit 
^  ac  ip-l.  &  8  s.  de  eifdem  i6oi.   refid'  ei- 

l  dem 
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*  dem  R.  tempore  mortis  predi(5t'  W.  debit  & 
'  infoluc'  fuer',  Et  idem  R.  ulterius  die'  quod 
'  ipfe  plene  adminiftravit  omnia  bona  &  catalla 
'  que  fuer'  predicl:  W.  tempore  mortis  fue_,  Et 

^  qd'  ipfe  nulla  habet  bona  feu  cataih  que  fuer'  Nulla  ton« 
^  pred'  W.  tempore  mortis  fue  in  nianibus  (iiis  P^^^"- 

*  adminiftrand'  nee  habuit  die  exhibitionis  Bille      ♦ 

*  predid'  T.  predidV  nee  unquam  poftea  pre- 
^  terquam  bona  &  catalia  ad  valenc'  72I.  que 

*  idem  R.  retinet  in  nianibus  futs  propr'  erga 

*  fatisfadionem  fuam  propr'  pro  predi(5t*  i  ^2 1. 

*  &  8  s.  eidem  R.  per  predid'  W.  tempore 
^  mortis  fue  ur  prefertur  debit'  &  infblut',  Ac 
^  preterquam  ar  bona  &  catalla  ad  valenc'  Cen- 

*  cum  librarum  que  execucionibus  ieperal' Judi- 
^  ciorum  predict'  fuperius  placicat*  onerat*  & 
^*  obligat'  exiRunr^  Ec  hoc  p.3rat'  eft  verificare 
'  unde  petit  Judicium  fi  predid'  T.  H.  A6tio- 

*  nem  fuam  predid'  inde  verfus  eum  habere 

*  (eu  manutenere  debeat^  8zc,  cum  hoc  quod 
^  ideniR.  verificare  vuk  quod  predid'  W.  Y. 
^  in  dida  Billa  predid'  T.  fuperius  inteftat'  no- 
*"  minat'  &  predid'  W.  Y.  in  Recordis  fepera- 
^  Hum  Judiciorum  predid'  fuperius  placicat' 
^  inteftat'  &  nominat'  fuer'  una  &  eadem  per- 
^  fbna&  non  alia  neque  diverfq^  quodqueidem 
^  R.  P.    in  ifto  placito  Adminiffrator'  nomi- 

*  nat'  &  predid'  R.  P.  in  duobus  Judiciis  ul- 
^  timo  placitac'  Adminiflrator'  nominat^  funt 
^  una  &  eadem  perfona  &  non  alia  neque  di- 

*  verfa,  &c. 

*"  Et  predid'  T.  H.  die'  quod  ipfe  per  aliqua^  Repl'  as  to 

*  Per  predid'  R.  P.  fuperius  placitando  alle-  onejudg-^ 

<  gat'  ab  adione  fua  predid'  inde  verfus  eund'  J^^"p;,'j^^^,^^ 

*  R.  habend'  precludi  non  debet  quia  quoad  g^j  jvgpt  on 

*  Judic'  predid'  verfus  predid'  W.  Y.  in  vita  Foot  by 
^  fua  ad  (edam  J.  W.  fuperius  placitat'  idem  Fraud. 

*  T.  H.  die'  qd'  predid'  R.  P.  poft  mortem 

*  predid' 
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*  predij^'  W.  Y.  ac  poft  adminiftrationem  bo 
^  norum  &  catallorum  predid:'  eidem  R.  com- 
^  milTam  fcilc'  vicefimo  die  Oclobris  Anno  Reg 

*  ni  didi  Domini  Regis  nunc  vicefimo  apudi 
^  Berrington  predid'  in  Com'  predid'  folvit 
^  prefat'  J.  W.  duodecim  libr'  &  decern  fblid' 

*  in  plene  fatisra(5Vione&:exonerationedebiti& 

*  dampnorum  predid'  perpredid^'J.  W,  verfus 
^  prefat'W.  fie  ut  perfertur  recuperat' ac  Ju-i 

*  dicii  predid'  pro  eifdem  fie  ut  prefertur  ha- 

*  bit'  &  obtent',  quos  quidem  duodecim  libr* 
f  &  decern  folid'  predid'  J.  W.  de  prefat'  R.  R 
'  in  plena  fatisfadione  &  exoneratione  dcbici 

*  &  dampnorum  predict'  per  ipfum  Johan- 
^  nem  W.  fie  uc  prcfeitur  recuperat'  &  Judicii 

-  ^  predid:'  pro  eifdem  ut  prefertur  habit'  &  ob- 

*  cent'  de  eodem  R.  adtunc  &  ibm'  habiiit  & 
^  recepit,  Et  fepius  poftea  paraf  fuit  &  obtu- 
^  lit  ad  relaxand'  prefat'  R.  de  debito  &  damp- 
^  nis  predicft'  vel  ad  cognofcend'  fatisfadion'em 

*  earundem  in  predid'  Cur'  didi  Domini  R.e- 

*  gis  de  Banco  predid'  ad  onera  predid'  R.  fed ! 
^  predid'  R.  deceptive  &  ea  intencione  ad  ip- 

*  fum  T.  H.    de  vero  &  jufl;o  de  debito  fuo  ■ 
^  predid'  defraudand'  &  decipiend'  procurare 
^  cognitionem  facisfadlionis  intrari  de  debito- 
^  &  dampnis  predid'  per  predid'  J.  W.  verfus 
^  ipfum  R.  ut  piefertur  recuperat'  (eu  inde  re- 

*  laxari  hucufque  diftulit  &  adhuc  diffgrt,  §c 

*  predidY  Judicium  inde  in  fuis  robore  &  vi- 

*  lore  permanere  adhuc  permittit  ad  inten- 
^  tiosiem  predid',  Et  hoc  parat'  eft  verificare, 

4s  to  ano-  '  Et  qu<5ad  predid'  Judicium  per  predid'  T.  C, 
clier,  that  Sa-  ^  vefliis  predid'  W.  Y.  in  vita  liia  ut  prefertur 
tisfiaionwas  (  obtent'^  idem  T.  H.  proteftando  quod  Judi- 
cforRe'!^'  '  ^^™  ^^^"^  fuit  jndebite  obtent' &  non  pro 
cord  '  '  aliquo  vero  feu  jufto  debito  pro  placito  idem 
.     '  '  T.  H.  die'  qd'  predid'  T.  C.   duodecimo 

*  die 
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*  die  Febr*  Anno  Regni  didi  Domini  Regis 
^  nunc  vicefimo  primo  ven  in  predid'  Cur' 
^  di(5ri  Domini  Regis  de  Banco  predi(5t'  per 

R.  F.  tunc  Attorn'  faum  per  fpeciale  war- 
rant' fibi  in  ea  parte  cohftitut'^  Et  cognovit 
qd'  fatisfadlum  fuit  ei  ds  debito  &  dampnfs 
predid'  per   predid'  T.  C.    verfus   prefat' 
W.  Y.  uc  prefertur  recuperat'  prout  in  eadem 
Cur'  fatis  conftat  de  Record©^  Et  hoc  fimilit' 
parat'  eft  verificare,  dec.  Et  idem  T.  H.  ul-  And  that 
terius   die'  qd'  predict'  R.   die  exhibicionis  rhe  Defen^ 
predia'  Bille  ipfias  T.  H.  fcilc'  die  Mercur'  ^^"^  hasAf^ 
prox'   poft^  quinden    Pafche  Anno    Regni  ^{^^^'Z'^^ 
didi  Domini   F.egis   nunc  vecifimo   habuit  and"^h^  Dsk 
diverfa  bona  &;  catalla    que   fuer'   predid'  due  to  hivn- '' 
'  W.  Y.  tempore  mortis  fae  in  manibus  fuis  f=i^. 
'  adminiftrand'  ad  valenc'  Jebici  ipfius  T.  pred' 
^  ultra  bona  &;  catalla  fufjicicn'  ad  fatisfaciend' 
^  prefat'  M.  J.  &  J.  O.  de  feperalibus  debiri$ 

*  &  dampnis  predid'  per  ipfos  verfus  prefat' 
^  R.  fic  ut  prefertur  recuperat'  &  ultra  bona 
^  &  catalla  fufficien'  ad  fatisfaciend'  prefat'  Ji. 

de  predid'  i  j  2 1.  &;  8  s.  de  propr'  debito  ip« 
(lus  R.  predid'  ut  prefertur  debit'  unde  ei- 
dem  T;  H.  de  debito  fuo  predid'  fatisfeciffe 
potuit  videlt'  apud  Berrington   predid'   irj 

1^  Com'  predid',   Et  hoc  petit  quod  inquirat' 

'  per  Patriam^  &c. ^ 

Defendant  demurred  generally  to  this  Re- 
plication.  And  upon  this  Demurrer^  the  De- 
fendant's Council,  Mr.  Saunders,  ^rgued  ieve- 
ral  Times  that  the  Replication  was  infufficienr, 
jnd  made  feveral  Exceptions  thereto  :  As^ 

I.  That  the  Replkaf ion  was  double 5  for  that  Exception, 
:he  PlaintiiF  had  avoided  JL  wo  Judgments,  jcilt'-^  fhactheRepr 
:he  Judgment  o^  Wood  fer  Fraudem^  and  the  was  ^^^^-t- 
judgment  of  C/^x'f^  by   Satisfadion,   epter'd        * 

.    '  ^"  ■      '  ^*    on 


Pms. 
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on  Record,  which  are  Two  diftinct  Matters; 
and  the  Defendant's  Plea  being  an  intire  Plea^ 
if  ic  be  avoided  in  any  material  Part,  it  is 
avoided  to  all  Intents^  and  the  PlaintiiF  ftiall 
liave  one  general  Judgment  de  bonis  Teftatoris, 
And  fuppofe  that  upon  Two  Iffues  join'd  it 
fhall  appear  that  Satisfa(5lion  was  acknowledg-^ 
ed  upon  the  Judgment  of  Ckvely^  and  that 
the  Judgment  of  ^ood  was  not  (atisfied^  noci 
kept  on  Foot  by  Fraud,  and  lb  the  one  Iffue 
for  the  Plaintiff,  and  the  other  for  the  Defen- 
dant, the  Plaintiff  (hall  have  Judgment  upon 
the  Iffue  which  is  found  for  him^  although  the 
other  be  againft  him  5  and  therefore  he  ought! 
not  to  tender  Two  Iffues  as  here  he  had  done^ 
when  as  one  of  them  was  fufficient  to  main- 
tain his  Action.  Sed  non  allocatur^  for  the  Court! 
thought  the  Replication  fingle  enough ;  but  ii 
'  it  was  double,  yet  that  the  JZ)efendant  had  loft] 

the  Benefit  thereof  by  his  general  Demurrer. 
That  the  2.  He  faid  that  the  Plaintiff  had   replied, 

Piaintiff  That  Satisfaction  is  acknowledg'd  on  Record^ 
m"^^  ^^  f  '^pon  Ck'uelfs  Judgment,  and  concluded  his 
Record  ^.r  Replication  to  the  Country,  fo  the  Plaintiff] 
^'  would  have  this  Matter  of  Record  tried  by  the; 
Country,  whereas  it  ought  to  be  tried  by  thee 
Record  it  felf,  and  the  Defendant  ought  to 
have  Liberty  to  rejoin  to  it,  that  there  is  no  fuch  1 
Record,  of  which  he  is  now  foreclofed  by  the: 
faid  Conclufion  to  the  Country.  Sed  non  alia- 
catur^  for  that  the  Judgment  o^Woodhting  kept 
on  Foot  by  Fraud,  and  the  Satisfadion  of  the 
Judgment  of  Cle-veij,  and  the  AfTets  over  the 
other  Two  Judgments,  apd  the  Defendant's 
own  Debt,  are  feveral  and  diflind  Replica- 
tions, and  the  Plaintiff  might  have  rejoin'd  to 
them  feverally,  but  he  had  now  demurr'd  tQu 
them,  and  fo  loft  the  Advantage.  ♦' 

$•  He 
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3.  He  objectled,  That  the  Plaintiff  had  made  That  the 
lere  only  one  Replication^  which  comprehend-  PJaintiffhad 
:d  in  it  felf  Three  dilHnd  Matters;   and  by  q'^ jf^^'ij^^ 
lis  concluding  to  the  Country  he  had  exclu-  ti"nmftead** 
Jed  the  Defendant  to  plead  any  Plea^  or  to  nke  of  Three, 
my  Iffue  upon  the  fpecial   Matter  fhewn  by 
he  Plaintiff  in   his  Replication ;    and  that  ic 
vas  but  one  Replication,  he  faid,  appeared  by 
;he  Commencement  and  Conclufion  thereof, 
or  he  begins  Predudi  non^  ^c.  generally  ;  and 
if  he  would  have  intended  (cveral  Replications, 
le  ought  to  have  commenced  every  of  them 
with  a  [_Qtioad'^^   before  the    Words  [JPrechdi 
ftony  &c.^  and  concluded  them  feverally  with 
Hoc  faratus  efi  'verificare^  Unde  petit  Judicium  ^ 
dehitum  fuum  frediB'  unacum  damtims  fuis  occafiom 
detention^  debit i  ilC  fihi  adjudicari^  or  to  the  Coun- 
try, as  the  Matter  required  ;  but  here  is  only 
one  Commencement,    and   one  Conclufion^ 
which  being  badly  concluded,  the  Replication 
is  not  good.    Sed  mn  allocatur^  for  the   Court 
laid  that  they  were  Three  feveral  Replications, 
and  well  enough  commenced  and  concluded. 

4,  Then  he  objeded,  That  if  they  were  ta-  Tkat  therdf 
ken  to  be  Three  Replications,  here  was  a  Dif-  was  a  Dif- 
continuance,  for  the  Defendant  had  demurr'd  continuance, 
only  to  One  Replication,  for  he  fays,  Si  p^^-  danc  havrng 
citum  predicl'  fuperius  replicando  placitat^  materia-  demurrMon- 
<^ue   in  eodem  content^  minus  fufficien  in  Lege  exi-  ly  ro  one  Re- 
fiunty  &c,  and  the  Plaintiff  in  his  Rejoinder  plication. 
in  Demurrer  fays,   ^l'  placitum  frediEl'  fuperius 
replicando  placitat^  materiaque  in  eodem  content^  bar* 
S*  fufficien  in  Lege  exifiunt^  (^c.  (6  all   in    the 
fingular  Number:  And  it  appears  not  to  which 
Replication  the  Demurrer  and  Joinder  in  De- 
murrer relates;  but  if  they  fhall  relate  to  any  of 
the  Three  Replications,   yet  nothing  is  done, 
nor  Anfwer  given  to  the  other  Two,  whereby 

all 
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That  the 
Jaft  Repli-  ^ 
cation  was  ill 
for  conclu- 
ding to  the 
Country. 


Argument  m 
the  like  Cafe, 
that  the  Plea 
was  double. 


all  is  difcontinued,  being  on  Demurrer.  Telv, 
Rep,  6).  Middkton  'vers'  Chefman^  is  a  Cafe  in 
Point.  Sed  mn  allocatur^:  fov  the  Word  [Via. 
citum]  efi  nomen  coUeUivHWy  and  refers  to  all 
Three  Replications. 

5".  Then  it  was  moved,  That  admittifjg  they 
were  Three  Replications, ;  yet  the  laft  Repli- 
cation was  ill  fpr  concluding  to  the  Country ;; 
for  the  Defendant  in  his  Plea  had  faid  that  he 
had  not  Affets  over  all  tfVe  Judgments,  and  his 
own  Debt,  but  he  had  not  faid  that  he  had  not 
Affets  over  the  Two  laft  Judgments,  and  his 
own  Debt  ^  and  therefore  when  the  Plaintiff 
affirm'd  it  in  his  Replication,  he  ought  to  have 
concluded  with  Hoc  paratus  efi  Vcrificare^  t^c,^ 
lb  the  Defendant  might  have  rejoined  ^  noti-. 
hahiit  ultra^  ^c,  and  fb  the  Iffue  would  ber: 
join'd:  But  now  no  Iffue  can  be  join'd,  for 
here  is  only  an  Affirmative  of  the  Plaintiff,  with-. 
out  any  Negative  of  the  Defendant,  and  yet  a 
Conclufion  to  the  Country,  which  ought  not 
to  be,  for  every  Iffue  confifts  upon  an  Affirr^a- 
tive  and  a  Negative.  Sed  mn  aUocatur^  for  the' 
the  Court  faid, /That  the  laft  Replication  was 
fuperfluous,  and  the  other  Two  being  fufficierft, 
and  the  Defendant  having  demurred  to  them 
generally,  the  Plaintiff  fhould  have  Judgmer^t 
on  them  which  are  material^  and  the  laft  Repli-, 
cation  is  not  to  the  Piirpofe.  And  fothey  gave 
Judgment  for  the  Plaintiff.  Vide  i  Saund,  ^  ^  8 . 

Vide  2  Sand.  49.  A  like  Report  upon' the  like 
Pleadings,  and  feveral  Traverfes, and  then  moved 
for  the  Defendant  that  the  Plea  wasdouble,  be- 
caufe  when  the  Piaintiflf  by  his  Replication  had 
avoided  the  Judgment  o{  Clifton^  helhall  have  a 
general  Judgment  againft  the  Defendant  //(?  bonis ^ 
Tefiatorii  without  more.  And  fo  if  he  avoid  the. 
Judgment  of  Jfood^  yet  if  by  the  AVoidance, 

of 
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of  atiy  of  the  Taid  Judgments   the  Plaintiff 
Riall  recover,    he  ought  not  to  perplex  the 
Court  with  Two  Matters;  for  fuppofe  that 
Two  Iffiies  fhould  be  join'd  upon  the  Two  fe-  SuppofeTwo 
veral  Traverfes  in  the  Plaintiff's  Replication,  lilbes  upon 
and  the  one  fliould  be  found  for  the  Plaintiff,  the  Two 
and  the  other  for  the  Defendant^  ^are^  Whe-  braveries, 
ther  the  Judgment  ihould  be  given  for  the  Plain- 
tiff,   or  Defendant  ?    But  if  Iffue  was  join'd  * 
upon  one  only,  there  would  be  no  fuch  In- 
Conveniericy;    and  if  the  Plea  of  the  Defen- 
dant be  ill  or  falfe  in  Part,  it  ihall  be  wholly 
fet  afide,  and  the  Plaintiff  fhall  have  Judgment 
generally  as  aforefaid  •,  Sed  non  allocatur.   Then 
it  was  moved  for  the  Defendant,  that  the  Tra- 
Verfe  of  Abfquehoc  qd'  fr^edict'  fumma  izol,  de- 
bit  f nit  frefdf  W.  C,  tempore  Judic'  ill'  obtent\  c^c^ 
ought  to  have  been  omitted  in  the  Replication, 
and  he  to  have  relied  upon  the  Fraud  pleaded 
in  the  Inducement  thereof,    Sed  non  allocatur  ; 
for  per  Cur'  the  PlairitifF  had  Liberty  to  traverfe 
the  fpecial  Matter,   or  to  rely  on  the  Fraud 
generally  at  his  E!e6^ton,   and  either  Way  is 
good.     And  Judgment  was  given  for  the  Plain- 
lifF  that  his  Replication  was  good. 

Idem  5'o.  It  is  there  noted,  That  in  Ea/^er-  Judgment 
Term,  1 8  Car.  2.  between  Norton  and  the  Lady  again^  fn 
Harvey^  Executrix  of  Sir  Job  Harvey^  in  Banco  Executrix  for 
Regis,  it  was  adjudged,^  That  where  theDefen-  ^rment  that 
dant  in  Bar  of  an  Aclion  of  Debt  upon  Bond  one  of  the 
had  pleaded  feveral  Judgments  of  great  Sums  Debtors  die^ 
obtained  againft   the  Teliator,   and  amongft  before  the 
others  had  pleaded  one  Judgment  recovered  Teftator. 
againft  the  faid  Teflator,  and  one  E.  H  and 
did  not  aver  that  the  (aid  E.  H.  died  before  the 
Teflator,  by  which  it  did  not  appear  that  the 
Defendant  was  liable  to  fuch  Judgment^   and 
fo  the  Pica  was  infufficienc  in  that  Part :  Al- 
though 
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though  fhe  averi  'd  that  fhe  had  AiTets  to  a  fmall 
Sum,  yet  for  that  Defect  the  Plea  was  adjudged 
infufficient  and  ill  in  the  whole.  And  Judg- 
ment was  given  againft  the  Defendant  de  hmsV 
Tefiatoris  generally,  and  all  the  Judgments 
which  were  well  pleaded  fet  afide ;  and  that 
this  Judgment  was  afterwards  affirm'd  in  the 
Exchequer'GhambQr.  Id.  ^i, 
Denjurrer,  Debt  againft  an  Executor,  who  pleads  feve- 

for  that  the  ral  Judgments  obtain'd  againft  her;  and  plene 
Proteflando  m    ^^^^'  p^^^^^  ^^^^  ^^  valenc'  20  1.  &c.    Repl\  Pro* 

derwarre"-'  ^^fi^^^'^y  fhehadAffets  more  than  to  fatisfie  the 
pugnant  to  ^^id  Judgments.  Fro  placito^  that  two  of  the 
the  Matter  in  Judgments  were  obtain'd  by  Fraud,  &c.  Re- 
ths Rejoin-  join'd,  and  IfTue  tendrcd,  and  ipecial  De- 
der,  crc.  murrer,     Eo  tjd^  protefiat'  predi^V  in   Rsjunctione 

fredi^'  repu^nans  eft  ad  materiam  in    eadein  re- 
junBione  placitat^   ac  extra   rejuv^ione  ill'  omitti  i 
debuit^  ^c.    i  Lut.  6<^6^  &c. 
One  only  Upon  the  Argument  it  appears,  the  Caufe 

Objeftionfor  of  Demurrer  was  waved,  and  one  fingle  Ex- 
^^Yn^^^u^^  ception  was  taken  by  the  Plaintiffs  Councel, , 
the  Teftato^r   '^'''"    ^^^^  ^^^  Defendant  in  her  Bar  ought  to  • 
had  made  the  have  alledged  in  Fa6l:,  that  the  Teftator  had 
Bond.  made  the  Bond,  and  that  it  was  not  fufficient, 

which  was  alledged  in  the  Count  upon  which 
the  Judgment  was  obtain'd.    That  the  Tefta- 
tor  per  jcnptum  fuum  ohP  conceffit^  ^c,    for  that 
is  not  traverfable,    and  he  could  not  traverle, 
that  the  Debt   recovered  fuit  juftum  <^  verum 
dcbttum  ;  but  if  the  making  of  the  Bond  had 
For  the  other  been  alledged,  then  he  might  have  pleaded  to 
might  have     jf^  that  there  never  was  fuch  Bond,  and  cited 
f/'/oP^'^^     6//  230.    Brown  and  Turchafe.     i  Brownl.  ^^. 
I  Sau77,'^iS,  Cro,  Eliz„^62.  but  it  was  anfwered 
by  the  Councel  on  the  other  Part,  That  there 
was  no  Need  to  alledge  in  the  Plea,  that  the 
Teftator  was  bound  per  fcrijtum  obl\  and  that 

fo 
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fo  it  is  adjudged,  i  Keb.  808,  And  fo  is  Coke^i 
Ent.  149.  where  it  is  adjudged  good  upon  De- 
murrer. And  Co.  Er.t.  269.  Brolvfj's  Ent^ 
2d  Part  88.  and  96.  Lib.  Plackandi.  149,  if7, 
and  179.  And  the  Court  was  of  the  like  Opi- 
nion :  And  it  was  faid  by  the  Chief  Juftice, 
and  Juftice  Vowellj  That  none  but  the  Party,  s^^^ 
his  Heirs,  Executors  or  Adminiflratorsj  may  only  plead 
plead  Nun  efi  fciBum  j  and  by  Juftice  Fowell^  Non  ijifj»^\ 
That  the  Plaintiff  may  not  infift  upon  any 
thing,  but  only  the  Fraud  :  And  that  the  Opi- 
nion in  Green  and  fVilcock^s  Cafe  had  been  long 
exploded ;  and  there  was  no  need  to  plead. 
That  Judgment  was  ^ro  jufio  ^  vero  dehho^  for 
it  fhall  be  fo  prefumed  prima  facie:  But  the 
PlaintiiF  had  Leave  to  difcontinue  upon  Pay- 
ment of  Coils.     Idem  661, 

I  will  not  here  infift  further  with  Obferva- 
tions  cencerning  Executors  and  Adminiftra- 
[jtors,  (this  being  chiefly  to  dired  to  Bars  and 
Pleadings  relating  to  them)  but  do  refer  you 
to  a  Book,  called,  T^te  Law  of  ExemtoTs  and 
Adminiftratorsy  &c.  wherein  you  may  find 
moft  Things  which  concern  their  Duty  and 
Office. 

Note,  That  by  a  Statute  made  Jnno  8  &  9  Where  Ese. 
1^,  :^,  ca,  II.  forgiving  Coftsto  Defendants  ac-  cutorsjd-f. 
quitted  in  Suits,  &c.  it  is  provided.  That  nothing  ^^*  "ot  liable 
therein  contained  (hall  alter  the  Laws  in  being  °  ^*^    ^  ^' 
as  to  Executors  and  Adminiftrators^  in  fuch 
Cafes  where  they  were  not  then  liable  to  pay 

of}s  of  Suit.  .-  p. .   .^ 

And  that  in  all  Adions  commenced  in  any  ^r  Defendant 
ourt  of  Record,   if  the  Plaintiff  die  after  an  die  after  an 
Interlocutory  Judgment,   and  before  a  final  interlocutory 
[udgment,  the  faid  Adion  fhall  not  abate,   if  Judgment, 
ihe  faid  Adion  might  be  originally  profecuted  ^n^i  T^Jg® 

G  S  by  nienc. 
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by    his  Executors   or   Adminiltrators.      And 
ir  the  DeienJailt  die  after  (uch  incerlocuto/y 
Judgment,  and    before  final    Judgment,    the 
Adion  fhail  nocabate^  if  fuch  Adion  might  be 
originally  profecuted  againft  his  Executors  or 
Adminiilrators :  And   the  Executors  or  Ad- 
miniflrators  of  fuch  Plaintiff,    after  fuch  inter- 
JuJgment       locutory  Judgment^    may    have  a  Scire  Facias 
final  for  a  ^     againft  the  Defendant^  if  living,   or,  if  d^ad^ 
Plaintiff,  his   againft  his   Executors   or  Adminiftrators,    toi 
AdiSJftra-    ^^^  Caufe  why  Damages  fhould  not  be  affefs'd  ! 
cors.  ^'^^  recovered  againfl  him  or  them  :  And  if  he : 

or  they  do  not  appear  at  the  Return^  and  fhew ' 
fufficient  Caufe  to  arreft  the  final  Judgment;; 
or  being  return'd,  Warned;  or  upon  twoi 
Writs  of  SiT/rg  Facias,  it  being  return'd,  That' 
the  Defendant  had  nothing  whereby  to  be  fum- 
moned^  or  could  not  be  found;  Writ  of  En- 
quiry of  Damages  fhall  be  awarded,  which) 
being  executed  and  returned.  Judgment  final! 
fhall  be  given  for  the  faid  Plaintiff,  his  Execu-r 
tors  or  Adminiftrators, 


Bar  in  Detinue. 

THE  Nature  of  this  Adion  is  fufficiently) 
fet  forth  in  the  Second  Part  of  Infir. 
Clericalits^  Tit'  eod\  wherein  there  is  alfo  (bme 
Precedents  concerning  Garniihment  and  Inter- 
pleader. 

And  it  is  alfo  obferved,  That  there  are  more 
Adions  in  Tro'ver  than  in  Detinue^  becaufe  in 
DfriwMp  the  Defendant  may  wage  his  Law,  but' 
in  Trover  he  cannot. 

Yet  in  fome  Cafes,  as  in  Detinue  for  W^ri. 
tings  concerning  Lands,  the  Defendafnt  cannot 
wage  his  Law,  &c^  nor  a^gainft  an  Infant,  &c. 

See 
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Se^  more  hereof  in  CowrAeat  SoUicitory  alfb 
in  Cfjmpleat  Attorney ^  Tie'  eund". 

Njit^  Thercisalfoa  lare  Treatife  concern- 
ing Irover  ;it\6  Conucrfion  :  To  which  IS 
added,  an  Abliracfi  of  the  Law  o^Vetiftue,  witK 
References  to  feveral  Precedents  and  Bars, 
but  none  at  large.  We  will  therefore  look 
jntoafew  fuch  Precedents,  and  refer  toothers. 

tiebt  and  Detinue  joined^  arid  when, 

BUT  firfir,   it  may   obferved,    That   Debe 
and  Detinue  may  be  joined  in  one  Adi- 
on  ;  as, 

Debt  upon  Account  before  Auditors^    and- 
Detinue   of  Goods  delivered  jal-vo   cuflodiend\ 
Rafi.  Ent,  250. 

So  Debt  for  the  Farm  of  Cows  demifed  fof 
Term^  and  Detinue  of  the  Cattle.  Afi.  215; 
I  Mod.  Intr,  149. 

So  Debt  upon,  a  Mf^«^ff/j,  and  Detinue  of 
{Goods  delivered  falvo  cujlodk-nd^,  Tlacitat. 
\Gcn,  2)1. 

\^  So  Debt  upon  Account,  and  Mutuat\  and 
Detinue  De  e^ua  dellbaf  Dtf^  pro  i^er'  falvQ 
:iijlodiend\     Bro.  Red.  2  5'9. 

^  Sb  Debt  upon  a  fingle  ^Bill,   and  Detinue 

Be  io.  modiis  figilli.     Placit.  Gen.  262. 

The  Bars  to  iheje  are  as  follovPo 

f  ^  'C'^  predicV  R.    per    N.  W.  Attorn'  Bar,  ?lon  efW 
*  ±_j  fuum  ven'  &  defend'  vim  &  injur*  bet  nee  deri- 
quando,    &c.   Et  die'    qd'  ipfe  non  deb^t  n«  ?.«  ?»• 
prefat'  W.P.  predid'  4 l.nec  aliquem  denar'  "**^' 
inde  in  fi6rma  qua  idem  W.  P.  fuperius  vers* 
cum  narravit,  nee  detinet  prefat'  W.  P.  pre- 
dict virginti  vaccas  nee  aliquam  earandem 
in  forma  qua  idem  W.  P.    fuperius  vers'  eum 
narravit,    Et  de  hoc  pon'  fe  fuper  Pr ianx, 
G  g  2  f  Er 
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*  tt  predid'    W.  P.   filii'  Ideo  precept'  eft 
'  vie',  &:c.    Vide  i  Af^^.  J«rr.  20 ^  Jfi,  2530 

^(7/?  De^e^  fiec  Detinet  per  Legem  al  Dett 
fur  Account  devant  Auditors, 

f.  '  TjT  predia'  A.  ven',  6ra  Ec  quoad 
^  Jt-y  predid'  4 1.  die'  qd'  in  Statue*  apud 
^  Weftm'  Anno  Regni  Domini  H.  nuper 
^  Regis  Angl'  quarti  poft  Conqu'tn  quinto 
^  int'  alia  ordinat'   fuit,   Qd'  Juftic'  in  Cur' 

*  Domini  Regis  &  ai'  Judices  coram  quibus 
02j.^              '  fecle   &  Adiones  debit'  in  quibus  querentes 

'  fuppon'  Def '  coram  Auditoribus  Affign'  de 

*  diverfis  receptionibus  debit*  &  contradibus 

*  int'  eos  habit'  computalTe  Sc  in  arreragiis 
'  fupsr  eifdem  Compot'  invent'  fuiife  habeanc 

;  ^  poteftatem  exaiand'  inde  Attorn'  &  alios 
'  quos  eis  videbit',  Et  fuper  hoc  ad  recipiend' 
^  DeV  ad  eorum  Legem  inde  faciend'  vel 
^  triand'    per  Inquifitionenj   Exic'  fecundum ! 

*  difcretionem  Juftic'  &  Judtc'  predid',  Et: 
^  die'  qci'  ipfe  non  debet  prefat'  C.  prefat'  4  L 

*  nee  aliquem   denar'  inde  nee  detinet  eidem  \ 

*  C.  catalia  predid'  nee  aliquam  inde  parcell', , 

*  in  forma  qua  idem  C.  fuperius  vers*  eum; 
'  narravit,  Et  hoe  parat'  eft  defcnderc  contra  1 
^  ipfum  &  fedam  (uam  prout  Cur'  Regis  hie; 

*  cons',  &c.  Et  pet'  qd'  predid'  Attorn'  pre- 
^  did'  C.  de  narr'  fua  predid' examinetV  Et 
^  qd'  ipfe  de  predid'  4  1.  ad  Legem  fuam 
^  faciend'  admittat',   &c.    Secundum  formam 

*  Statut'  predid,  &c.  Et  fuper  hoc  fada  inde 
^  examjnat'  predid'  Attorn'  predid'  C.  Cons' 
*"  eft  per  Juftic'  hicqd'  predid'  A.  vad' prefat' 
^  C.  inde  necnon  de  cataHis  predid'  Legem 
^  fuam  de  duodecima  manu,  Pleg'  de  Lege 
f  T.  &  G.  Et  ven'  cum  Lege  fua  hie  (XV. 

3  !  Pas') 
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Pas*)  Et  didum  efi:  prefat'  Attorn'  predid' 
'  A.  qd'  tunc  habeat  hie  cund'  A.  Magiftrum, 
^  fiium  in  propr'  perlbna  fua  ad  perficiend* 
^  Legem  fuampredid'.     Vide  R^jfi.  Ent.  i^o. 

*  Vide  Flacitaf  Gen,  375,  Non  debet  ncc 
detinet  per  Legem  al' Part. 

^  Non  debet  per  Priam'  al'  mutuat',  & 
^  cogn'  Adionem  pro  Catallis.    Id.  ijf. 

Several  Judgments  in  Debt  and  Detinue? 
Vf^e  I  TowTjf.  Jud,  2^8.  Simile^  2  Towrtf.  judg-^ 
nients^  87,  88,  89^  &c. 

Bar  in  Detinue  tantum. 

f  '  T7T  predia'  DeP  per  G.  C,  Attorn'  Nondetmet 
^  JLy  fuum  ven'  &  defend'  vim  &  injur'  per  Patmm, 
quando^  &c.    Et  die'  qd'  ipfe  non  detinet 
prefat'  M.  &M.  catalla  predict'  nee  aliquam 

'  inde  parceij'  modo  &  forma  prout  iidem  M. 

^-  &  M.  fuperius  verfus  eum  narraver'^  Et  de 

i^  hoc    pon'   /e    ftper    Priam%     Et  predid' 

*^  M.  &  M.  filit'.     Ideo  precept'  eft  vie',  &c. 

^  Vide  ^y?,  197.     Flacit.Gen,^}^, 
jjl  *^  Et  predidV  H.  B.  per  G.  B.  Att'  fuum  j^on  aetirtet 

^  ven'  &  defend'  vim  &  injur'  quando^  &c.  Et  per  Legem. 

f  6\d  qd'  ipfe  non  detinet  prefat'  H.  L.  catalla 
'^-  predid'  nee  aliquam  inde  parcell'  in  forma 

*  qua  idem  H.  L.  fuperius  verfus  eum  narra- 
^  vitj  Et  hoc  parat'  eft  defendere  contra  ipfum 

^^  &  (edam  fuam  prouc  Cur'  Regis  hie  cons% 
:'^  Ideo  cons'  eft  qd'  predid:'  H.  B.  vad'  ei  inde 
^  Legem  fuam  de  duodecima  manu^  &e.  Pieg* 
'  f  de  Lege  J.  Den.  &  R.  Fen.  Et  ven'  cum 
g*;Lege  (ba  hie  in  Odab'  (bi'  Hili'.  fit 
^  di(5bum    eft  prefat'   Attorn'  predidi  H.   B. 

*  qd'  tunc  habeat  hie  eund'  H.  B.  mr'm  fuum 
'  in  propr'  peribna  fua  ad  perftcicnd'  inde 
^  Legem  fuam  predid',  &c. 

G  g  5  Then 
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Then  the  Defendant's  Attorney  comes  at  the 
Day,  and  cafts  an  EJJhln  de  male  veniendi^    and 
the  Defendanc  makes  Default  at  the  Day  by 
Eiroin. 
Judgment.  '  Ideo  con^'  eft  qd'  predict  H.  L.  recupe> 

^"^  ■■'■"■       f  pgf  vers'  prefat*   H.   B.  Citalla    predicV    vel 
^  valoreni  eorundem,   Et  idem  H  B.  in  mla', , 
f  &c.  Et  precept'  eO  Vic'  qd^  diftrjng'  prefat" 
*yH.  B.  per  omnes  terras,  &c.  Er  qd'  de  Exit'^, 
^  &C    Ira  qd'  reddat'  prefac'  H.  L.  catidla  pre- 
f  did^   Ecper  facrum' duoiecim^  &c    de  Bal- 
^  liva  faa  diligent'   inquir'  que  dampna  idem 
'^  H.  L.  faftinuit,  &c.     Vide  "y^y^/ 201.    Idem 
-    *  .^0,0,     See  a  l^Vrit  of  Jr}(^ui.ryav^ard''d^    with  the 
'f,.W^'^^    ^f  ^nq^iry  retornd^    and  final  Judgment, 
^■'EtVide  Raft.  Ent,  211.    i  B.C.  g)')-. 


tj<^ 


etmue. 


'H.  W.  fiim  fiilt  ad   refporrdend'   h.  B.    de' 
placito  ^d  redddt  et  catall  ad  vaknc' (d^ 
que  ei  mjufie  detimt^  &c,    Et  imde  ea- 
dem  A.   &c/''^' 

^  TT  T  predid'  N.  per  ■  >  .,  •  Attorn'  fuum 
Bar.  ^su  't  JQ  ven'  &  defend'  vim  &  injar'  quando, 
t»rt,  nonde-c  g^c.  Et  quoad  catalla  predia'  prater  predid' 
geai,  -  tres  togas  (non  detmet  per  legem,   &:c.)  Et: 

^    ^ '  ,.5  quoad  daas  togas  illasidem  N.  die'  qd'  Adio- 

*  nem  non,  &c.  Qiiiadic'  qd'  ipfe  nuper  fci!t*' 
f  10    Die    pecembris    Anno,    &c.    in   Curra 

*  Doniini  Re^is  Civit*  London,   coram  W.  C^. 
^  tunc  uno   Vic'  Civicatis  predid',  afirmavic 

*  quandam  querelarji  verfus  prefat'  A-  per  np- 
'  men,  &c.  de  placuo  fuper  demand'  trigint' 

Alrefid'Pre.  f  f^jjd'  per  qd'  iecundum  cons' Civitat;' pre- 
fcriprion,  t9  «  ^j^'  ^  tempore  quo  non  exrat  memoria,  in 
Bcc.  in  Civk*  ^^°^^^  untat  &  approbate  predid  A. 
^padon',        f  attach'  fuit  per  predid'  duas  togas  in  cuftod' 

""■'"    "      ■  ^-*  .    •  :  ;       ^       '^  ..  jpfiu5 
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ipdus  N.  Jam  defend',  &c.  infra  Civltat'*  pre- 
dict' tunc  exiiten'^  Et  pro  eo  qd' predicft'  A. 
Ad  Cur' tent' die,  &c.  Anno,  &c.  inGuihald' 
'  Civitat'  predict',  Ac  ad  cres  Cur'  tunc  prox' 
'  fequen'  ibm'  tent'  coram  prefat'  Vic',  defak' 
fecit,  predid'  due  toge  die,  &c.  Anno, 
&c.  apud  L.  in  Paroch',  &:c.  pofi:  quatuor 
defalc'  ill'  record',  fecundum  cons'  predid'  Toge  apprc- 
appretiat'  fuei'  ad  vigint' &;  duos  folid'  per  dat\ 
^  facrum'  A.  B.  &  C.  t).  Civiu'  Civirat'  pre- 
^  di(5t'_,  Ec  tunc  &  fecundum  cons'  predid' 
deliberat'  fuer'  eidem  N.  ad  did'  pretiu' 
vigint'  &  duorum  foiid'  per  pleg'  J.  &  J.  qui 
manuceper'  pro  eodem  N.  ad  refpondend' 
prefat'  M.  de  eifdem  duabus  togis  vel  pretio 
earundem.  Si  eadem  A.  infra  Annum  Sc 
Diem  prox'  pofl  Appretionem  pred'  venerar, 
&  fecundum  cons'  predid'  probaverat  ipfam 
predid'  trigint'  foIid'  eidem  N.  non  debere, 
Et  hoc,  &c.  Unde  pec'  Judic'  fi  predid'  A. 
Adion'j  &c. 

*  Et  predid'  A.  die'  qd'  ipfa  precludi  non^  Repr,  Per 
Quia  die'  qd'  non  hetup'  tale  Record'  inde  nurnelRe^ 
coram  prefat'  nuper  Vic'  fad'  prout  predid'  ^      ' 
N.  fuperius  allegavic^  Et  quia  Major,   Aldri' 
&  Vic'  London'  omnia  Recorda  piacitorum 
coram  eis  vel   eorum  aliquo   habita^  orete- 
nus  &c  non  aliter  feperatim,    prout  ipfis  vel 
eorum   aliquo    hab',    recordari    debent    & 
confueverunc  a  tempore  quo  non  extat  me- 
moria,    lo'   precept'  eft   prefat'  W.    nuper 
'  un'    Vic',     coram  quo  fuperius    allegat'  efl:  Br' a  cet•tlfie^ 
'  recordum   illud  fieri  &  haberi,    qd'  fcir*  fac'  le  Record' ore 
■  hie  a  die,  &c.    utrum  tale  coram  eo  habea-  wnus. 
'  tur   recordu'   necne,    Et  idem  dies  dac'  eft 
^  partibus   predidtis   hie,  6cc.    Ad  quern  diem  Alias  fur  non 
'  hie  ven   partes,    &c.     Ec   predid'   W.  non  mis'  breve. 
^  mifit  breve,  lo*  ficut  prius  fiat  ei  inde  breve 

G  g  4  in 
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^  in  forma  prediiEt'  retornabile  hie  in  Octab', 

*  &c.     YidQRaJi-.E^f.  212,  b. 

.AV  Count  de  ^^^^    ^^f  the   ?Uintif  delivered    itin^ 
Plate.  rat^nfor  lo  I.  to  J.  vpho  dted  Intejtate, 

and  Adminijiration  was  committed  to  the  ^ 
Defendant^   and  the    'Plaintiff  had  not 
paid  the  lO  I. 

/:  '  T7T  predia*  H.  per  G.  Attorn'  fuum 
'  Hr  ven,  &c.    Et  die' qd'  prediaM-  B. 

*  ^<5i:ionem  non,    &c.    Quia  die'   qd'    idem 

*  J.  B.  predid'  vicefimo  die  Junii  apud  A. 
^"  predict',  mmuat'  fuifTet  de  prefat'  J.  A.  de- 
^  cem  iibr'  eidem  J.  A.   euro    inde  requifit* 

*  fuiffec  folvend',  Et  pro  fecuritate  folueonis 

*  earundem  deeem  librarum  idem  J.  B.  adtunc 
^  &  ibm'  deliberavit  eidem  J.  A.  predid'  Cra- 
^  ceras  Argent!  ad  ea  fibi  cuftodiend'  &  reti- 
^  nuend'  quoufq;  idem  J.    B.  folverct  eidem 

*  J.  A.   predid'  decem  Iibr'  virtute  cujus  libe- 

*  ca'conis  idem  J.  A.  de  crateris-,    &c.    fuit 

*  pofleffionat'^  Et  fie  inde  poflfeflionat'  obiit 
^  inteftat'j  poft  cujus  mortem  pro  eo  qd'  idem 
^  J.  A.  tempore  mortis  fue  fuit  poffeffionat'  de 
'^  divers'  bonis  &  catallis  in  divers'  Dioees' infra 
^  regnu-  E)ni'  Regis  AngF  Reverendiffimus  in 

*  Xpo'  Pater  T.  Epus'  Cantuar'  fequeftravit 
^  omnia  bona  &  catalla  que  fuer'  predid'  J.  A. 
^  tempore  mortis  fue,  Et  poftea  fcilt'  (ex to  die 
?  Novembris  Anno,  &c.  idem  Epus'  per  L'ras 

*  fuas  Adminiilrator'  apud  A.  in  Com'  predid:' 
^  commific  eidem  H.  adminiflrationem  bono. 
^  rum  &  catallorum  que  fuer'  predict'  J.  A. 
^  tempore  rnortis  fue,  virtute  cujus  idem  H. 
f  predid'  cratcras,  &c.  ut  bona  &  catalla  que 
f  fuer'  pr€di(5l^  J.  A.  tempore  mortis  fue  apud 
^  A.  predid'  cepit  &  inde  fuit  &  adhuc  exiftit 

^  '  pof 
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pofleffionaf ,  qd'q;  prediA'  J.  B.  predict'  de- 
cern libr'  prefat'  J.  A.  in  vita  fua^  nee  eidem 
H.  poft  mortem  ejufdem  J.  A.  nondum  folvit, 
Abfq;  hoc  qd'  predicV  J.  B.  delibcravit  cra- 
teras,  &c.  prefat'  J.  A.  ad  eas  falvo  cuftodi- 
end'5  &  eidem  J.  B.  cum  inderequific'  fuiflet,  xraverfe  Dili' 
redeliberand',  in  forma  qua  idem  J.  B    per  ver^  prouc 
narr^    (iiam    predidam    fuperius    fiippon':,  i"  "»"'• 
Et   hoc  paratus  eft  verificare^    Undc  pedc 
Judiciu'  fi  Actio',  &c. 
^  Et  predid'  J  B.  die'  qd'  ipfe  deliberavit 
prefat'  J.  A.  crateras,  &c.  ad  eas  falvo  cufto-  Repl'  &  Iffu* 
diend'    &  eidem  J.  B.  cum  inde  requifit'  ^^^  ceo. 
fuifletj  redeliberand'  in  forma  qua  idem  J.  B. 
per  narr'  fuam  predid'  fuperius  fuppon',  Et 
hoc  petit  qd'  inquiratur  per  Priam'^  Et  pre- 
'  did'  H.  filiter'  lo',  &c.     Rafi.  Ent.  212.  a. 

^  Et  predid'  T.    die'    Adion*  non,    &c.  Super  cmifler, 
K  Quia  die'  qd*  predid'   W.  Die  &  Anno  fu- '''  Detenti- 
pradidis  apud  N.  predid  requuivit  iplum  T.  £)gf    j^^^ 
ad  predidas  viginti  oves  eidem  W.  quinto  die  uncore  prift 
Maii  tunc  prox'  (equen'  deliberand'  quas  qui-  &  petit  diem 
,  dem  viginti  oves  idem  T.  prefat'  W.  eodem  ^^  <|elibe- 
c  quinto  die  Maii  apud  N.   predid'   optulit'  [^^^^  ^^^°  ^^^ 
I  quas  quidem  vigint'  oves  de  eodem  T.  reci-  ^y^g, 
:  pere  predid'  W.   adtunc  &  ibm'  penitus  re- 
cufavit,    Et  idem  T.  ulterius  die*  qd'  \pih 
Temper  a  predido  quinto  die  Maii  parat'  fuit 
&  exiftit  ad  deliberand'  prefat'  W.  predidas 
vigint'  oves,  que  quidam  vigint'  oves  predid' 
krQ  nature  iunt  &   hie  in  Cur'  convenient' 
fugari  non  poifunc,  Ec   ideo  pet'  diem   ad 
oves  predidas  predido  W\  deliberand',  Et 
hoc  parat'  eft  verificare,  Unde  petit  judiciu' 
fi  predid'  W.  aliqua  dampna  ea  oceo'ne  ha- 
bere debeat,  &c.    lo'  cons'  qd'  predidV  W. 
habeat    deliberationem    predidarum    oviu', 
^  Et  predid'  T.  in  rnia%  &c.  ^  Et  Mia\ 
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Quer*  Repli-     *  Et   predi(5t'  VV.  de  dampnis  fuis  occ'one 

cat*  qd'Dcf  ^  detentionis  oviu'  predidarum  hend'  die*  qd' 

h^^*^'*^  ^^"  ^  ipie  predido  quinro  die  Mail  &  fepius  polt 

^  eundem  quinru'  diem  M.  apud  N.  predict' 

^  requifivit   predict'   T.  ad   deliberand'  eidem 

/  W.  prediclas  viginc'  oves  &  predid'  T.  oves 

^  ilJas  eidem  W.  deliberare  omnino  recufavit, , 

^  Abfq;  hoc  qd'  predicV  T.   obtulic  eidem  W. . 

^  ealdem   viginf  oves  modo   &  forma  prouc 

^  predid'  T.  fuperius  allegavit^  Et  hoc  parac' 

*  eft  verificare,  Unde  petit  judiciu'  &  dampna 
*^  fua^   fee. 

Def  rejon-       *  j£t  predid'  T.  ut  prius  die'  qd'  ipfe  obtu« 

gir,  ut  prius    ^  Jic  eidem  W.    predidas   viginc'   oves  prout 

qd'obculic.     «^  ipfe  fuperius  placitando  allegavit,   Et  de  hoc 

^  poiv  fe  fuper  Piiam'^  Et  predid'  W.  filiter', 

^  &c.  lo'^    &c.     Vide  I  Browns  Ent,   Ec  vide 

*  5  Jnftr.  CI.  y  50. 

*  Vide  i^^y?.£^;f.  218.   Confeffion' qd' Cifla 
^  ita   ponderola    qd'   cariari   non  pote(ij>    Ec 
^  touts  temps  pfilt^  &"c. 
Bar, inDtten-      ^  Adio'  non,  Quia  die'  qd'  pod  barganiam 
tione  cacalio.  ^  fev  enditionem  predidorum  triginta  quarte- 
'"^^^"P**^-,  *  riorum   fabarum    in  Forma  predid'fteii  fupv. 
emiUer.  Def  <  p^fj^'    &  ante    aliquem   diem    deliberationis  - 
Qaer   pod     '  eorundem  (fcilt'  tal' Die  &  Anno)   predid' 
barganiam      '  G  apud   B.  prcdicV  precepit  &  inftanter  re- 
precepiceiad  «  quifjvit  ipfum  S.    ad   vendend'  predida   tri- 
vendtnd' iila,  t  gjj^^>  qturceria  f<^barum  cuicunq^  peifjne  five  J 
^'  ^  quibufcunq;  perfonis  ea  emere  volentibus  me- 

^  Hori  precio  quo  potuit  ad  optimum  pro- 
^  ficuu'  &  advantagiu'  ipfius  G.  &  pecunias 
^  illas  inde  provenien'  eidem  G.  folvere  &  fatil- 
'  facere^  cujus  precepti  pretextu  idemS.  poilea 
^  fcilt'  tai'  Die  &  Anno  apud  B.  predid'  vcn- 
^  didic  eadem  trigint'  quarteria  fabarumcuidam 
^  ],  S.  pro  (ex  fo:id'  &  odo  denar'  pro  quolibec 
*^  quartejio  quas  quidem  pecunias  inde  prove- 


nicn' 
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nien'   idem  S.  podea  fcilt'  tal'  Die  &  Anno 

apud  B  predict'   obculic  prefat'  G.   parat'  ad 

foivend',  quas  quidcm  pecunias  idem  G.  de 

eodem   S.   recipe  re  adtnnc  6c   ibm'  penicus 

recujavic,  Et  hoc,  &:c.  UndQ^  8zc. 

f  Ec  predid'  G.  precludi  non  quis  die"*  qd'  Replieatloa' 

ipfe    non   precepic   nee    inftanter   requifivic  Quer'  noi^ 

predictu'    S.    ad   vendend'   predidta  tripinta  P"cepic. 

quarceiiafabarumin  forma  qua  idem  S.  fupe- 

rius   alle^avir,    Ec  hoc   petit  qd'   inquiratur 

per  Pfiam'5  Et  predicV  S.  li.iter',  &c.  Vide 

I    Bro.    1^9. 

^  Aclio*  non^  Quia  die'  qd'  predict'  H.  Die  Car,  in  deten- 
&  Anno  fupradictis  apud  D.   predid^  deli-  'ioneequiqd* 
beravic  eidem  C.  equum  predid'  ad  ipfum  ^"^^^  '»bcra- 
ponend     m  paltura  ipdus  C.  m  D.  predict  lihiaddepa- 
ad  perieulu'predidi  H  ibm'  herbam  creicen*  fturand'fob 
defpacend',    per  quod  idem  C  equum  pre-  ^'^^  periculo. 
diduMn  paflurafua  predid' Dofaic,  Abfa;  hoc  Abrqjhocqd^ 
qd*  predid'  H.  deliberavit  ^quum  predidu'  ,1',    ''T^- 
eidcm  C  hlvo  cultodiend    &  t?idem  H.  cum  end'   &c. 
inde  requifir'  fuiflec  redeliberand'  prout,  &c. 
Et  hoe,  &c.  Unde,  &c. 

'  Ec  predict'  H,  precludi  non,  Quia  die' qd' Replication', 
ipfe   deliberavic  prefac'   C.  equum    predid'  ^!^'  9"^/*  de- 
falvo  cuftodiend'  &  eidem  EL  cum  inde  re-  ^^^^^'^^i^ , 
quilK  tuiilet  redeliberand   prout  ipfe  lupenus  cuftodiend 
allegavir_,    Et   hoc   petit  qd'   inquiratur  per  &c.  &  riiaa 
Priam',    Et  predid'  C.   filiter',  &:c.     Vide  fur  cto. 
I  Bro.  149 
*  Et  predid'  R.  per  — —  Attorn'  fuum  ven'  c^j.,  perpii- 

6  defend'  vim    &    injur'   quando^    &c.    Et  fei  come 
die'  qd'  predicV  W.  Adionem  fuam  predid'  VVaife  per 
verfus  eum  habere  non   debet,  ( ;ui^  die'  qd*  ^^V'y  ^^ 
quidam  W.  D.  &  W.  C.  funt   &~a   predido  ^''^'** 

7  die  Nov'  in  n^rr'  predid'  W.  fuperius 
fpec'  8z  dill  ante  fuerunt  feifiti  de  mmerio 
de  C  als'  A.  cum  p^rrin'  in  Com'  predido 


^m 
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inDomlnicoluoutde  feodo,iidemq;  W.&  W. 

6  omnes  ill'  quorum  Scatum  iidem  W.  &  W. 
modo  habent  &  predido  7  die  Nov*  ba- 
buer'  in  Manerio  predido  a  tempore  cujus 
contrar'  -memona  hominum  non  exiftic  ha- 
buer'  &  habere  confuever'  Vic'  Franc'  pleg' 
in  Villa  de  A.  predict'  &  omnia  alia  que  ad 
vifum  Franc'  pleg'  pertinent  in  A»  predict' 
ac  bona  Sz  catalla  waviat'  &  excrahuras  infra; 
predict'  Maneriu\  Et  idem  R.  ulterius  die' 
qd'  quidam   homo    ignotus    ante   predictu^ 

7  diem  Nov'  fcik'  6'  die  Nov'  Anno,  &c. 
fupradicto  ut  feio  Domine  Regin'  nunc  ca- 
talla predict'  apiid  D.  extra  pofTeffionem  pre- 
dict' W.  felonice  furat'  fuit  ac  eadem  cataila 
abinde  ufq;  C.  prediO:'  afportavit  &  poflea 
fcilt'  predicto  7  die  Nov'  Anno  Tupradido 
predictus  homo  ignotus  bona  &  catalla  illa^ 
apud  A.  predid'  infra  Maneriu'  predictu* 
reliquic  Sc  vvaviavit,  per  quod  idem  R.ut  Bal- 
livus  predi(f^orum  W.  6c  W.  Manerii  fui  eo- 
dem  7  die  Nov'  apud  A.  predict'  catalla: 
predida  in  forma  predict'  w^aviat'  ad  ufum 
prediciorum  W.  &  W.  cepit  8z  feifivic  ac 
eadem  catalla  ad  ufum  eorum  W.  &  W. 
adhuc  detinet  prout  ei  bene  licuit,  Ec  hoc, 
&c.  Unde,  &c. 

^  Precludi  non.  Quia  proteflando  qd'  pre- 
diA'»  W.  &  W.  predido  7  die  Nov'  non 
fuerant  fcifiti  de  Manerio  predido  cum  per- 
tin'  in  Dominico  fuo  ut  de  feodo,  proteftando 
etiam  qd'  predid'  W.  &  W.  ac  omnes  illi 
quorum  ftatum  iidem  W.  &.  W.  modo  ha- 
bent &:  predido  7  die  Nov'  babuer'  in 
Manerio  predido  cum  pertinen'  a  tempore 
cujus  contrarii  memoria  hominum  non  exi- 
(lit  non  habuer'  nee  habere  confuever'  Vic 
Franc'  pleg'  in  predid'  Villa  de  A»  ac  omni; 

^  ali^ 
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alia  que  ad  vifam  Franc  pleg'  percinent  nee 
bona  &  catalla   waviac'   &;  excrahuras  infra 
Manerium  predidu'  pjouc  predicSt'  Pv.  fupe-  Purplea,  q.  l* 
rius  allegavir,  pro  placico   die    qd'  quidam  fe'on'  fuit 
J.  A.  predido  6  die   Nov'  Anno,  &c.    fu-  P^»fe  ^"/ 
.    pradido  uc   fe!o  diet'    Dom'  Regiii'    nunc  ^^^^JJI^I^q^. 
r  a  pud    A.  predicti'   bona   &   catalla  predicft'  ^  profecut* 
f  extra  poiTeffionemipiius  VV.  ill'  felonice  furat'  per  le  Pit'  & 
j^  fuit,     poftmodumq;    icilt'    predido    7    die  trove  culpa- 
j^  Nov'  Anno  iupradido  predid:'  A.  ad  recen-  blepcrque 
j'  tern  rnrecu'conem   ipfius   W.   capt'    fuic  &  affes'biens 

*  poftea  zd  Seflionem  Pads  Domine  Regin'  fui^  agard. 
'  cent'  apud  G.    in  Com'  predid'  die  Martis, 

videk'  12  die  Jan'  Anno,  6cc  2.1.  coram 
H.  Domino  C.  &  al'  Jufticiar' did' Domine 
Regin'  ad  pacem  necnon  ad  divers'  felonias 

*  tranfgreflionis  &  al'  malefada  in  Com'  pre- 

*  did'  perpetrara  audiend'  &  terminand'  affign', 
^  predidus  J.  per  nomen  ].  A.  de_,  6cc.  in 
^  Com'  predid'  Indidatus  fuit  de  felonia  pre- 
^  did'  videk'  de  eo  qd'  iple  predido  6  die  Nov' 
^  AnnOj    &c.   fupradido   apud  A.  predid'  vi 

*  &  armis    20    Virgas   panni.  lanei_,     vocat' 

*  Broad  Cloth^  colore  French  Tawney,  Et  alia 
'  bona  ad  valenc',    &c.    de  bonis  &  catallis 

^  ipfius  W.  H.  adcunc  &  ibm'  invent'  felonice  / 

*  cepit  &  a rportavit  contra  pacem  did'  Domi- 

*  ne  Regiii'  nunc  Coronam  &  Dignitat'  fuas, 
^  &c.   Super   quo  predidus  J.  A   ad  eandem 

Seflionem  pacis  coram  falliciariis  predidis 
per  Vic'  Com'  predidi  ibm'  ad  barram 
dudus,  &  allocatus  qualiter  fs  veilet  de  felo^ 
nia  predida  acquietari  dixir^  qd'  ipfe  in 
nullo  fuit  culpabiiis  de  premiffis  ci  per  In-  .    . 

didamentu'  predidu'  in  forma  predid'  ini- 
politis  8c  inde  de  bono  &  malo  pofuic  fe  fuper 
patriam.  Ob  quod  adtunc  &  ibm' confide- 
ratu'  fuic  per  prefac'  Jufticiar'  did'  Dom' 

!  Regin^ 
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Regin'  qd'  fieret  inde  ]m\  &c.  Siip^r  qlio 
Juratores  inde  impannellati  adcunc  &  ibm* 
exacti  vener'  qui  ad  veritat'  de  premiilis  di- 
cend'  ele6tt  &  tridt'  dtxerunt  fuper  Saicra- 
mentu'  fuum  qd'  predidu^  J.  A.  fuit  culpa- 
bilis  dc  felonia  predida,  Ec  idem  W.  ulte- 
rius  die'  qd'  predid^  J.  A,  per  Juratoresf^ 
predi^ics  comperrus  fuic  culpabilis  de  felonia  i 
predicla  ra'cone  evidencie  per  ipfum  W.  | 
verfus  prefac'  J.  adcunc  &  ibm'  du*  per  quod' 
per  qaoddatn  breve  Domine  Regin'  e  Cur^ 
ipfius  Domine  Regin'  coram  prefat'  Jufticia- 
riis  Domine  Regin'  tunc  emanans  precept' 
fuic  Ballivo  Manerii  p^^edid'  qd'  bona  & 
caralla  predicb'  eidem  W.  H.  reftitueret  & 
deliberaret  fine  diiac'one  periculo  incum-- 
bend'^  Ec  idem  W.  H.  ukerius  die'  qd'  bona 
&  catalla  predicla  in  Indictamento  predi^ho  i 
fuperius  fpec'  ac  predida  catalla  ipHus  W, , 
fuperius  fpec'  (unc  percell'  bonorum  &  ca- 
tallorum  predidorum  in  Indidamento  pre- 
dido  fuperius  fpec':  Acetiam  qd'  predid' 
J.  A.  in  Indidamenco  predido  fuperius  fpec', 
Et  Dredid'  bomo  ignotus  in  barra  predidl 
R.  fuperius  fpecificat' fant  im a  &  eadem  per- 
fona  &  non  alia  neq-,  diVerfa  Abfq;  hoc  qd' 
predidV  homo  ignotus  predida  bona  &  catalla 
infra  Maneriu'  predid'  reliquic  &  waiviavic 
prout  predid'  R.  fuperi^us  allegavit,  Et  hoc 
paratus  eft  verificare  unde  peiic  judiciu'  & 
catalla  predid'  uiiacum  dampnis  fuis  occ'one 
eorundem  flbi  adjudicari,  &c 
^  Et  predid'  R.  ucprius  die'  qd^  predid'  homo 
ignotus  predid'  bona  &  catalla  infra  Mane- 
riu' predidu' reliquet  &  waiviavic  prout  ipfe 
fuperius  allegavit,  Et  de  hoc  pon'  fe  fuper 
Priam',  Ec  predid'  W.  H.  filicer',  &c.  Vide 

-4/?.  20  5--,    205. 
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See  5  h fir,  CI.  la(i  pub.  340.   Where  the  De-  Bar,  per  pri- 
Pendant  pleads  in  Bar,  That  he  took  the  Mare  ^''j^  ^®™* 
as  an  Eilray,  and  made  Proclamation  thereof,  ^"^• 
and  put  her  to  Failure;  and  becaufe  the  Plain- 
tiff would  not  pay  the  Defendant  forPalture, 
he  detain'd  her,  ^Mofque  evafit^  ^c.    Repl\  By 
Tender  of  i^i.  4^.      Rejo\  prore/l' (jd' mn  fuer* 
(hfficlen^  ewend'  pro  placito  mn  obtulit  S'  ^jj^^. 

See  the  like,   Co.    Ent.    1 69.   and  3  BiowTd. 
18;,  &c. 

See  aifb,  5  Ivfi.  Cler,  Tit'  Bar  /w  7rover, 

Detinue  per  Exec*. 

ET  predid'  R.  F.  per  Attorn'  fuum  ven^'  Sar, 
(&c.)  Quando,   (See.)  Et  proteftando 
qd'    predicV   T.  K.  non  fee'  aliquod  Tefta- 
mentum^  proteftando  etiam  qd'non  conftituit 
predict'  A.  Executorem  Teftamentifuiprout 
idem   A.  G.  in  narr'   Tua  prediAa  Tuperius 
fuppon'   pro   placiro    die'   qd'    predid'    A. 
adionem  fuam  predidam   verfus  eum  habere  x^at  Admi- 
non    debet  quia  die    qd' bene  &  verum  eft  niftration  was 
qd'  predid'  T.  K.  in  vita  fua,    predid'  27  commictcd  to 
die   Dec'  Anno  fecundo   fupradido  apud  S.  ^'0^^/^';^^'* 
in  Com'  predid'  pofteflionat'  fuit  de  bonis  piiinriff  and 
&  cataliis    predid'   ut  de   bonis    5c   catallis  thattheothec 
fuis  propriis,    Et  fic  inde   poffeffionat'    eif-  ^old  the 
dem  die  &  Anno  apud  S.  in  Com'  predid'  ^^^^^  ^'^  f^« 
obiit,    Et  idem  R.  T.  die' qd'  poft  mortem  ^'^^''^^^'^ 
predid'  T.  K.  adminiilraco'  omnium  bono- 
rum  &  catallorum   que  fuer'  ejufdem  T.  K. 
tempore  mortis  fue  per  J.  D.  Commiflariu' 
Reverend'  in  Chrifto  patris  T.  B  Coven'  & 
LichP  Epi'  apud  L.  in  Com'  Civic'  L.  cui- 
dam  T.  K.  filio   predid'  T.  K.   teftatoris, 
&c.    If  die  Jan'   Anno  fecundo   commiffa 
*  fuic,  vircute  cujus  quidem  Adminiftrationis 

^  idem 
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^  idem  T.  C.  filius  fuir  de  bonis  &  catallis  pre- 
^  didis  poiTeffionat^  Et  fic  inde  poffeflionat' 
'  poftea  &  ante  diem  probationis  Teilamenti 

*  predict!  T.  K.    icftatoris    per  predi6t'   A. 

*  fact',  fcilt'  27  die  Jan'  Anno  iecundo  fupra- 
^  dicto  predid:'  T.   K.  filius  apud  S.  in  Com* 

*  predid'  vendidit   bona  &  catalla  predidl'  'm\ 
^  narr'  predid:'  fpec'    eidem  R.  F.  pro  certo 
'  pccunie  fumma  inter  eos  adcunc  concordat' 
^  Sz  prefac'  T.  K.  filio  per  ipfum  R.  F.  prema- 

*  nibus  tunc  foluc'^    cujus  quidem  venditionis 
'  pretextuidem  R.  F.  eadem  bona  &  catallain! 
^  manus  fuascepic  &  fait  &  adhuc  eft  de  eifdemi 
^  bonis  &  catallis  pofTeffionat',  Et  hoc  paratus 
*^  eft  verificare^  Unde  petit  judiciu'  fi  predid" 
^  A.  Action'  (uam  predid'  vers"  eum  habere; 

*  debeat,  &c. 

To  this.  Plaintiff  demurs,  and  Defendant  t 
joins,  and  the  Plea  adjudged  infufficient  per' 
Cur\  Vide  Alt,  Ent,  198,  &c. 

Bar  deCartls, 

Semper  parat' ^.  ^  /^Uando,  &c.  Et  die' qd' ipfe  femper" 
ad  ddibe-  <  V^parat'  fuit  &  adhuc  parat'  exiftit  adl 

^^^"^g^r'/^'/^  '  deliberand^    prelat' Quer'^  Cartara  predid'.. 
ceoic.  ^  Etil'f  eidem  Quer'  parat*  deliberand' hie  in  1 

'  Cur'  profert,  fuper  quo  idem  Quer'  Cartam  1 

*  predid'  de  prefac'  Def  hie  in  Cur'  recepit, 
^  Ideo  cons'  eft  qd'  idem  Def  de  Carta  ilia 

*  fit  quiet',  &c.  Et  nichi!  de  mia'  in  ipfum  Dei' 
*•  qui  ven'  per  fuum,  &:c.  primo  die,  &c. 
'  Vide  Thompf,  Ent.  428.  Ckrk'i  JJf,  11 3, 
^  Hanf.  1 20. 


?arat\ 
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Pdrat*  deliherare  Script*  cui  vel  qmhus^  Je^ 
cnndum  Condition^  and  prays  Gar- 
niftiment. 

ff,  ^  /^Uando,    &c.  Et  proferend'  fcriptum 
^  V^predidt*  hie  in  Cur'  parat'  ad  deiibe- 
rand'  cui  vel  quibus  Cur'  Domini  Regis  hie 
coni',   die'  qd'  fcript'  ill'  lo  die  M.  Anno, 
&c.  fupradido  a|)ud  E.  predid'  pr efat'  l)d* 
deliberat'   fuit  tarn  per  predicft'  quer'  quant 
per  predi(5h'  T.  B.  unanimi  eorum  aflenfu  & 
confeos'  equa  manu  fub  certis  Conditionibus 
cuftodiend'  &  eidem  quer'  aut  predid'  T.  B. 
fub   Condition'    redeliberand',    Sed   utrum 
Condition' ill' ex  parte  predid' T.  B.  adini- 
pletur  necne  die  qd'  ipfe  omnio  ignorat^   Et 
pet*  qd'  idem  T,  B.  inde  premuniat',  &c. 
Idem  Thomf,  Ent.  428. 
J]\  Aliter  upon  Detinue  of  a  Bond,  3nd  De- 
fendant  prays  Garnifhment,    and  Judgment 
gainft  the  Garnifiiee  by  Default.      Vide  2d 
art  Infir.  Cl.  Tic'  Detinue. 
Jf'  Judgment   aliter  when  the  Garnifhee  ap- 
ears.     Idem. 

ff.  Aliter,  c^  interplacitatio  upon  two  Bonds^ 
Ur  2  Narrs.    Ibid. 

See  more  of  Interpleader  de   Cart  is  ^    Rob,  Ent. 
126.    I  Bro.  147,     Flacit,  Gen.  375. 

vmt  per  J.  T.  pro  fcripf  Obr  ei  ftS'  6^ 
libeaf  Def  Jolvend'  quer*  cum  inde  rt' 
quifit\  &c. 

ET  predid'  (Def;  per  H.  R.  Attorn' 
fuum  ven'  &  defend'  vim  &  injur' 
quando,  &c.  Et  petunt  licentiam  ad  blllam 
pfedidand'  interloquend'  &c.  Et  eis  conce-  ^(^'P**'^"^* 
ditur,  &c-  Et  fuper  hoc  dies  inde  dat' cil 
partibus  predidis  coram  Domino  Rege  apud 
H  h  '  W«ftm' 


'^ 


^66 
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Le  Def  prie 
qd'  le  pr  & 
Tauter  party 
interplcde- 
ront. 


Scire  facias. 


Garnlfhee 
appear. 


WeRm'  ufq;  diem  Veneris  prox'  poft  Cr^um 
fee'  Trinicat',  &c.  videk'  prefat'  (Def;  ad 
billam    predict'  interloqaend'  &   tunc     ad 
refpondend^  &c.  Ad  quem  diem  coram  Do- 
mino Rege  apud  Weftm'ven'tam  pred*J.  T, 
quam  predid'  (Def' )  per  Attorn'  fuos  pre-", 
didos,  Et  iidem  (DeP)    defend*  vim  &  in- 
jui'  quando_,  &c.  Ec  proferend'  hie  in  Cur": 
Sciiptum  predidu'  parat'  ad  deliberand'  cui 
vel  quibus  Curia  hie  confider',    dicunt  qd' 
Scriptum  iilud  Die  S>C  Anno  fupradidis  apud 
C.  H.  predid'  in  Com!  predid'  tam  pei 
predid'    lo'  quam  per  prefat'  H,  liberatum^ 
fuit  eifdem  (Def 'J    equa   manu  fub    ccrti'i 
Condicionibus  cuflodiend'  &  eidem  J.   feu 
prefat'  H. fab  Condicionibus  illis  redeliberand'. 
fet  utrum  Conditiones  ille  ex  parte  predidi 
H.  iraplete  (iint  necne^  dicunt  qd'  ipfe  omni.i 
no  ignorant,  &  petunt  qd'   idem  H.  premu-j 
niatur,  &€.  per  qd'  preceptu'  eft  Vic'  Sonii 
qd'    per   bonos,    &c.    Scire  fac'  prefat'  Hi 
qd'  fit  coram  Domino  Rege  apud'  Weftmv 
die  Lune  prox'  poft'  Odab'  fci'  Michis'  ad' 
oftend'  fi  quid  pro  (e  habeat  vel  dicere  (cia; 
quare  predidu'  fcriptum  obligatoriu'  prefat 
J.  llberari  non  debeat  fi  &c.  Etukerius,  6cCv 
Idem   dies  dat'  eft   prefat'  J.  &  (Def)   &c 
Et  modo  ad  hunc  diem  icilt'  predid'  dietii 
Lune   prox'  poft  odab'  fci'  Michis'  coraa 
Domino  Rege  apud    Weftm'  ven'  tam  pre 
did'  J.  quam  predid'  Def  per  Attorn'  fuo 
predicios,    Et  Vic'  videk'  J.  C.  Ar'  retorn 
qd'  ipfe  virtute  brevis  predid'  fibi  inde  dired 
psr  J.  C.  &  T.  P.  probos  &  legles'  hoies'  d 
ballia'  fua  fcire  fecit  prefat'  H.  oftend' coran 
Domino  Rege  ad  diem  &  locum  predido 
prout  fibi  preceptu    fuit  qui  quidem  H.  fiii 
premunic'    per  G.  N.  Attorn'  fuum  (iliter 

'  ven 
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ven'  &  fuper  hocpredid' J.  petit  liberationetn 
predict!  fcripti  obligator'  verfus  prefac'  H. 
fibi  adjadicari,  &c» 

^  Et  predid'H.  C.  die'  qd'fcriptum  Obiiga-  InterpleJer 
toriu' pred' fibi  &  non  prefat'  J.  liberari  debet  perenter  le 
quia  die'  qd'  fcriptum  predidlu'  fad'  fuit  die  &  J,^^'"'F^  ^* 
Anno  in  narratione  predida  fuperius  fpecifi-     ^^"^   ^*' 
cat'  per  ipfum  H.  &  idem  J.  uiterius  die'  qd' 
temore  Confedionis  fcripti  prcdidi  diverfe 
lites    &    controverfie   habire    &   mote    fue* 
runt  inter  ipfum  H.  &  prefat'  J.   qd'q;   ante 
confeclionem    ejufdem    fcripti  fcilt'   16  die 
Nov'  Anno  i  o.  fupradiAo  apud  C.  in  Com' 
predid'  iidem  H.  &;  J.  fe  fubmififfent  &  com- 
primiffent  in  arbitriu'  judiciu'  &   ordinatio- 
nem  pred4dorum  (Def'J  ad  finalem    Arbi* 
tfiu'  &  Determinationemde  litibus  &contro- 
verfiis  iir  faciend',  &  idem  H.  uiterius  die'  qd* 
immediate  poft  confeclionem  fcripti  predidi 
fcriptum   illud  deliberatum   fuit  equa   manu 
per  ipfum  H  &:  prefat' J.  prefatis  J.  (DeP)  & 
C.  falvo  cuftodiend'  &  prefat'  J.  deliberand'  jj^^^^^^ 
fi  iidem  (Def)  lites  &  Controverfias  predidas  Condition, 
finirent  &  determinarent  per  arbitriu'  judiciu* 
&  Ordinationcm  fuam^    Et  fi  iidem  (Def) 
lites  &   controverfias   predidas  per  arbitriu* 
judiciu'  &  ordinationem  fuam  non  finirenc 
ihu.  determinarent  tunc  iidem  (DQf')    fcrip. 
tum  Obligatoriu'  predidu'  eidem  H.  C.  rad- 
derent  &  redeliberarent,    Et  idem  H.   uite- 
rius  die'  qd'  predid'  fDef)   per  arbitriu* 
judiciu'   &  ordinationem  fuam   non   finiver' 
'feu  determinaver'  lites  &   controverfias  pre- 
didlas  inter  ipfum  H.  &  predid'  J.  per  quod 
ad  ipfum  H.  C.  pertinet  ad  habend'  liberatio- 
nem    fcripti    obiigatorii     predid'^    Et    hoc 
parat'  ell  verificare,    Unde  pet'  judiciu'  & 
liberationem  fcripti  illus  fibi  adjudicari,  &c. 

H  h  i  !  Ec 
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Replication.        '  Et  predid' J-  T.  dicit  qd'  fcriptum  obliga- 
^  toriu'  predi^lu'  fibi  &  non  prefat'  H.  C.  libe- 

*  rari  debet  quia  die*  qd'  idem  J.  predid'  tal' 

*  Die  &  Anno  fupradido  apud  C  predict'  in 
^  Com'  predidV  liberaffet  prefat'  (DeP) 
^  fcriptu'  obligatoriu'  predidu'  per  ipfos  (Def ') 

*  falvo  cuftodiend'  &  eidem  J.  cum  inde  requi-  i 
^  fit'  effent  redeliberand'  modo  &  forma  prout 

Travers  deli-  ^  idem  J.  narrando  feperius  allegavit  Abiq;  hoc 
very  fuc  Con-  i  q^'  fcriptu'  predictu'  deliberatum  fuit  equa 
dition.  <  n^anu   per  ipfum   H.    &  prefat'  J.  prefatis 

'  (Def)    cuftodiend'  &  prefat'  J.  deliberand'l 

*  modo  &;  forma  prout  idem  H.  C.  fuperius*; 

*  placicando  allegavit^  Et  hocparat'  eft  verifi- 

*  care  unde  petit  judiciu'  &  liberationemfcripti 

*  obligatorii  predid'  unacum  dampnis  fuii; 
^  occo'ne  detentionis  fcripti  predidi  fibi  adju-^ 
^  dicari\,  &c. 

IiTaefpr  le  «  Et  pTedid' H.  C.  ut   prius  dicit  qd'   pre-. 

Traverfe,  €  ^j^^  fcriptu'  obligatariu'  deliberatu'  fuit  equa. 
^  manu  per  ipfum  H.  dc  prefat'  J.  prefatisi 
'  (Def)  lalvo  cuftodiend'  &  prefat'  J.  deli-i 
^  berand'  modo  &  forma  prout  idem  H,  fupe-j: 

*  rius  placitando  allegavit,  Et  de  hoc  pon'  ft 

*  fuper  Priam',  Et  predid  J.  filiter'  lo'   ven' 
^  inde  Jur' coram  Domino  Rege  apud  Weftn^: 

*  die,  &c.  Et  qui  nee,    &c.  Ad  recogn',  &a 

*  Quia  tarn,  &c.    Idem  dies  dat'  eft   partibui 
^  predidis  ibm',    &c.      Vide  ^fi^  Ent,  ioSi- 


Com 
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Count  by  T.  G.  an  Heir,  agatnjlj.  B.  and  W.  B« 
of  a  Boxfealed,  with  Writings.  Defendants 
pleads  That  one  B.  J.  brought  a  Writ  for 
the  fame  Box^  and  pray  that  B.  J.  may 
count  againji  them^  &c.  And  he  counts 
againft  them^  againji  W.  B.  and  J.  B. 
and  then  Defendants  pray ^  that  T.  G.  and 
B.  J.  n^ay  interplede,  &c.  (ut  fequitur.) 


-"*»■; 


(f.  '  TIT    p.redia'  W,  B.   &  J.  B.  per  N.  T.  Defendants 
\£j  Attorn^  fuum  ven  &  defend'  vim  &  fj^^^J^^j"'' 
injur'  quando,  &c.  Et  proferend'  hie  in  Cur'  pjaintiffs 
pixidem  predidt'  figillat'  cum  Cartis,     &c.  may  interlude. 
parat'  ad  deliberand'   cui  predid'  T.  G.  & 
B.  J.  Curia  Dom'  Regis  hie  cons',  pet'  qd' 
iidem  T.  &  B.  hie  ad  hunc  diem,  &c,    Sinnil 

^  comparentes  interplitenc\   cui  eorum  pi^^is 

^  predid'  curn  cartis,  &c.  de  jure  debeat  fibe-  Le  i,  pet' II- 
rari,  Ec  fuper  hoe  predicl^  T.  G,  pet'  verfus  baco'nem ; 
predid'  W.  B.  &  J.  B.   liberadcnetu  pixrd'  Le  ^.  Pfocefi'. 
predid*  cum  cartis^  &;c,  Et  predid'  B.  pro-  ^^*'  ^^' 
teftand'  qd*  predid'    W.  Pater  |,  nunquam 
habuit    aliquem   fGrorem   nomine  H.  &  qd' 
predid'  T.  G.  noa  eft  de  fanguine  predid' 
jl  'die'  qd'  pixis  predid'   cum  cartis,    6re. 

^  Sibi  ^  non  prefat'  T.  G.  liberari  debet 
quia  die'  gd'  predid*  J.  G.  fuit  (cifit'  de  tenti/ 
predid'  cum  pertinen'  in   Dominico  fuo  ue 

'  de  feodO:,    Et  de  tali  Statu  inde  obiit  feitus'^  Pro  placito 

*  port  cujus    rnortem    tenca'  ill'  cum  pertin'  que  le  terre 
rafbitiebant'   eidem   B.  ut  Gonfangaineo  &  refort  a  lui 
hered'  ejuidem  j.   G.    videlc',  (&c.j^    Et  ea  ''""'  ^'''' 
raco'ne  pixis  iila    cum  cartis,  &c.  eidem  B. 
pertinet'    liberari,    &e.    Et  hoc   parat'  eft 

^  verificare,  &e  Unde  petit  JLidiciu"^  &  libera- 
H  h  5  *  tion<^ 
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Repr  per 
T.  G.    que 

le .  terre  r«- 
fort   a   luy 

come  Heir,  and 
travtrfes  that 
W.  had  fush  a 
Brother  $. 

Ec  IfTae  fur 
ceo« 
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tionem  ejafdem  pixidis  cum  cards,  &c.  utii 
cum  dampnis  fibi  adjudicari,  &c. 

*  Et  predidVT.  G.  die'  qd'  pixis  prcdid 
cum  car  CIS,  &c.    fibi  &  non  prefat'  B.  libe 
rari  debet,  quia  die'  qd'  bene  &  verum  ef 
qd'  predict'  J.  G.  fuic  feitus'  de  tenement 
predid'.cum  pertinen'  in  Dominico  fuo  ut 
de  feodo   &  de  tali  Statu  obiic  feitus'  prouc; 
predidV    B    fuperius   allogavit    &   de  ipft 
J.  G.  refoitiebarur  jus  eorundem  tenc^oruir 
cum  pertin'  eidem  T.  G.  ut  Confanguinec 
&  hered.  ejufdem  J.  G.  videlt',  (&c)   Et  e**^ 
raco'ne  pixis  predi6t'  cum  cartis_,  &c.  ac 
ipfum  T.   G.   pertinet'   liberari'^  Abfqi  hoc 
qd'  predidV  W.  pater   predicV  J.  calem  ha-? 
buic  frem'  S.   nomine  in  forma  qua  idem  Bj 
fuperius  allegavir,  Ethocparat'  e(iverificare.s 
Unde  petit   judiciu'  &  liberationem   pixidisi 
predid'  unacum  dampnis,   &c.    fibi  adjudi-i 
cari,  &c. 

*  Ec  predid*  B,  proteftando  utprius  qd'  pre^ 
did'  W.  pater  ]  nunquam  habuit  aiiquarar 
Ibrorem  H  nomine,  Et  qd'  predid'  T.  Gj 
fton  efl:  de  fanguine  predid'J.  die'  qd'pre^' 
did'  W.  pater  J.  ralem  habuit  fratrem  S.  no.) 
mine^  in  forma  qua  idem  B.  fuperius  allega-i 
vir,  Et  hoc  pet'  qd'  inquiratur  per  Patriam^i 
Et  predid'T.a  fimiliter,  !deo,&c.    Vide: 


To  a  Count  in  C.  B.  hy  Bill  againfl  one  of\ 
the  Jujiicesy  of  a  Kasket  locl(d^  am^ 
Boxes  fealedy  with  Writings  in  them.     » • 

Jf.^T^T  predid'  R.J.  in  propr' perfona  fui' 
^  jLj  ven'  &  defend'  vim  &  injur'  quan- 
f  do^  &:c.  Et  proferendo  hie  in  Cur'  predid' 

.  .  »  ■  ^  ciftam 
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ciftam  ferat'  ac  predicY  pixides  figillat'  parat' 
ad  deliberand'  cui  vel  quibiis  Curia  hie  cons'  ^ 
\  die'  qd'  cifte  &  pixides  predid'  die  &  anno 
fupradid'  apud,  &c.   Deliberat'  fuer'  eidem  Plea  per  baif. 
R.  J.   tarn  per  quendam   H.  V.  quam  per  ment  a  luy 
preFat'  W.  C.  equa  manu  fpb  certis  conditio-  V^^  ^^  P^«in 
nibus  falvo  cuftodiend';,  eidem  H.  feu  prefat'  ^^  -fl  ^r  * 
W.  fub  condirionibus  illis  deliberandi,    Sed  Condition 
utrum  condiciones  ill'  ex  parte   predid'  H.  &  prie  Gar- 
adimplet'  funr^  die'  qd'  ipfe  ignorat  &;  pe-  niftiinent 
tit  qd'  predid'  H.  inde  premuniatur,   &c.  ^"^*  ^* 
Et  ci  conceditur,  &c.   Ideo  precept'  eft  Vic' 
L.  qd'  per  probos^  &c.   Scire  fac'  prefat'  H. 
qd'   fit  hie  die  (&c.)  prox'  futur',   oftens' fi 
quid;  &c.  quare  predid'  cifta  ferat' &  pixides 
figillat'  preiat'  W.  deliberari  non  debeant  fi, 
&c.  Ad  quern  diem  hie  ven'tam  pred'  W.  per 
Attorn'  fuum  pred'  quam  pred'R.  in  propiia 
perfona  fua,    &  predid'  H.  premunit'  per, 
(&c.)  Attorn'  fuum  fimiliter  ven',  Et  (uper 
hoc  predid'  W.  petit  deiiberationem  predid' 
cifte  &  pixidum  cum  cartis^  &c.  fibi  habend' 
&  adjudicand',  &c.    Et  predid'  H.  die'  qd' 
liberatlo  predid'  cide  &  pixidum  cum  car- 
tisj  &c.  fibi  &  non  prefat',  W.  pertinet  ha- 
bend' &  adjudicari  debet  quia  die'  qd'  eedem 
cifta  8c  pixides  cum  cartis,  &c.  die  &  anno 
fupradid'  apud,  &c.  predid'  deliberat'  fuer' 
prefat'  R.  tam  per  ipfum  H.  quam  per  pre- 
fat' W.  equa  manu  falvo  cuftodiend'  fub  con.  The  Condi- 
diiione  fequen',  videli'  qd'  fi  idem  H.  folve-  tions. 
pet  aut  fblvi  faceret  predid'  W.  300  libr'  lega- 
lis  monet'  Angl'  videlt'  30  die  J.  tunc  prox  fe- 
quen'  qd'  tufic  pred'  R  deliberaret  eidem  H. 
predid'  ciftam  &  pixides  cum  cartis,  &c.  Et 
{\  eedem  H.  non  folveret  neque  (blvi  faceret 
prefat*  W.  ealdem  trefcent'  libr'  eodem  30 
die  J.  qd'  tunc  pred'  J.  deliberaret  eidem  W. 
Hh  4         ^        ^^  eafdem 
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^  cafdem  ciftam  &  pixides  cum  cartis,  &c.   Ee 
'  idem  H.  die  qd'  ipfe  prediao  30  die  J.  apud, 

*  &c.  parat'  fuit  foWere  &  adtunc  &  ibm'  ob- 
^  tulit  predid'  W.  preditV  300  libr'  ei  eodeii^ 

*  diefolvend',  ^^idem  W.  eafdem  docent  Hbr* 
'  deipfo  H.  recipere  adrunc  &  ibm' penicus 
^  recufayit,  Et  hoc  parar' eft  verificare,  Unde> 
^  petit  judicium  &  liberationem  predid'  cifte 
'  &  pixid^  cum  cartis,  &c.  fibi  adjudicari.  &c  - 

Idliefur  h  '  Et  predia*  W,  die'  qd'  predia'  H.  non 

''^-'''  '  obculic  eidm'  W.  predid'  300  libr'  folvend' 

V  predid'  30  die  J.  prout  predid'  H.  fuperius 

*  allegavit,  Et  hoc  pet'  qd'  inquiratur  per  Pa— 

*  tfiam,  Ecprediel'H.  fimiiiter,  Ideo  precept" 
'  eft  Vic'  qd'  venire  fac_'   hie  die,  &c.   prox' 
^  poft,  &c  duodecim,  &c,  per  quos,  &c.   Et . 
^  qui  nee,  &c.  Ad  recogn',  &e.  Quia  tarn,  &c.' 
'  Idem  dies  dat'  eft  t&m  prefat'  W.  quam  pre- 
'  did'  H.  8z  fimiiiter  prefat' J.  hie.  Sec,     Vide: 
^  Rafi.  Evt,  in  Tit,  Detinue. 

En  Deiimie  de  Efiript  perdzt\ 
Bar  J    U      '  p  T  predid'  J.  T.  per  J,  N.  Attorn'  fuum 

Fkinuff  tint  c   J^     vg^.   ^    ^g^^^^,    ^.^    ^    ..,       ^^^^ 

tZ7,!t  :  ^^^.^%,  f^  ^!^'  qd'  Adionem  non  (&c.) 

&  J.  ceo       ^  ^H^^   ^ic    qd    dm  ante  didum   vicefimum 

trove,   &  le    '  diem  M.   dido  Anno  vicefimo  quinto  Do- 

Plaintiifre-    ^  mini  Regis  nunc  in  narr' did!  A    fpceifieat' 

leas  a  J.  &X  *  videlt'  die  (&e.)  Anno  (8zc.)    predid'  A. 

ceo^doneal    c  -^  p^^^^j^,  :^^^^.    Chriftoferi  in  dida  narr^ 

;  ;   •  '  ipims  A,  fpecificat'  fuit  poffeffionat'  de  fcript:^' 

^  indentaco  predid'  ut  da  fcripco  fuo  proprio> 

'  Et  inde  pofTeffionac'  idem   A.   dido  quinto 

*  die  F,  Anno,  (&c.)    fupradido  in  Parochia 

fandiC.  predid',  didum  fcriptum  indentat' 

^  cafualit'  amifit,    &  quidam  J.  S.   tunc  Lorn 

^  don  Epifcopus  fcriptum  indencat'  illud  diclo 

'   r-  .    ,■         -^    •        i       V  quintq 
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quinto  die  F.  Anno,  &c.  fapradi<5lo  ibm'  in=» 
venit,  Virtute  cujus  idem  J.  S.  tunc  London 
Epifcopus  fuit  inde  poffeffionat',   Idemque 
Querens^  die,  (&c.)  Anno  (&c,)  in  Paroch'  Relcas  de 
fandi  C  London  predid'  per  'fadum  fuum  Aftionsj  &c. 
cujus  dat'  eft  eifdm'  19  die  F.  Anno  26.  fu^ 
pradido,   figilio  ipfius  A.  fignat' remific  re- 
laxavic  &  oninino  pro  fe  Executoribus  &  Ad- 
miniftratoribus  fuisimperpetuum  quiet' clama.- 
vit  prefac'  J  S.  tunc  Epifcopo  London^  om- 
nes  &  omnimod'  Adiones  tam  reales  quam 
perfbnales  privat^  feu  popular'  fectas  querel' 
debit'  debat'  demand'  &  executiones  que  vel 
quas  habuic  verfus  ipfum  J.  S.  ratione  feu 
caufa  quacunque  prout  per  idem  fadum  hie 
Cur'  oftens'  plenius  liquet,  Virtute  cujusidern 
J.  S.  tunc  London  Epifcopus  fuit  de  (cripto 
indent'  ill'  pofleffionat'  ut  de  fcripto  inden- 
tat'  proprio,  Et  fie  inde  poifeffionat'  idem 
J.  S.   in  di6V  Paroch'  fan6l:i  C.  primo  die 
M.  Anno^  qzc.  fupradido  dedft  &  deliber^- 
vit  fcripcum  indentatum  iliud  prefat' J.  vir- 
tute cujus  idem  J.  fuit  poffeflionat'  de  fcripto 
indentaro  illo  Ut  de  fcripto  indentat'  (iio  pro- 
prio^ Et  fjc  inde  polTeflionat' idem  J.  fcrip- 
tumpredid'  18  die  M.  Anno^  (Scc-)  fupra- 
dido  in  Paroch'  fandi  C.  London  extra  pof. 
fcflion'  faam  cafualit'  amifit,  Et  quidam  J.  D. 
fcripcum  ilJud  poftea  fcilt'  dido  18  die  M» 
Anno,  &c.   fupradido  ibm'  invenit  &  fcrip- 
tuii7   illud  poftea  ibm'  dido  decimo  odavo 
die  M.   AnnOj  &c.   fupradido  dedit  eidem 
Quer',  Virtute  cujus  idem  Qiierens  fuit  inde 
poifeffionat V  Et  (ic  inde  poffeffionat'  idem 
Quer'  poftea  fcilc'  didovicefimo  die  M.  An- 
^  no,  &c.    fapradicio  in  dido  Paroch'  f^ndi 
^  C.   fcriptum  iliud   extra  p^ffeflionem  fuam 
*  c.^fualicer  amifit^  prout  in  nan'  fpecificatur 
'      .        '  ■■    ^  quod 
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*  quod  quidem  fcriptum  indentat'  poftea  fcilt* 

*  dido  vicefimo  die  M.  Anno  28.  fupradidro 

*  ad  manus  did'  defend'  pro  inventionem  de- 
^  ven'  prout  in  narr'  ipfius  Quer'  fpecificatur, 

*  cujus  prete:5^tu  idem  Def '  fcriptum  indentat' 
f  predid'  ut  fcriptum  fuum  proprium  detinet 
'  prout  ei  bqnc  licuit,  Et  hoc,  &c.  Unde  pet' 

*  jadicum  fi  Adioneminde,  6cc.    Vide  Rafi, 

*  Ent.  fo,  209. 

Thefe  Precedents  may  fuffice  upon  this  Head 
of  Detime^  with  Reference  to  the  Books  firft 
mentioned^  as  alfo  to  the  Tables  of  Mr.  Tow^-- 
fend  and  Mr.  Cornwall^  Tit,  Detinue, . 


Bar  in  Quare  Impedit. 

THIS  Procels  of  Quare  Impedlt^  (as  is  ob- 
ferved  in  the  Second  Part  of  Infiru5l, 
Clerical.  Tit'  eod')  lieth  where  a  Man  hath  an 
Advowlbn,  and  the  Patron  dieth,  and  another 
prefenteth  his  Clerk,  or  difturbeth  him  that 
haih  the  Right  to  prefent ;  and  for  further 
Learning  concerning  it,  Reference  is  there 
niade  to  Compleat  Soilicitor^  and  Comfleat  At- 
torney \  alfo  to  the^^rr^^  of  the  Laiv^  andT<?«t^- 
ftom  of  VrecedentSy   &c. 

But,  in  Truth,  it  is  a  Matter  of  much  Nice- 
ty, and  deferveth  to  be  treated  of  in  a  Volume 
by  it  felf :  However,  Tliat  the  Pleadings  to  this 
Head  may  not  be  left  altogether  imperfed, 
fbme  Precedents  andObfervationsfhallbemade 
rhereon. 

Tleas 
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Fleas  In  Abatement  in  Qpare  Impeclit. 

THERE  are  feveral  Precedents  pleaded  in 
Abatement  of  this  Action,  as  Ab«iternent: 
for  Mijmfmer  of  the  Sirname,  and  Iffue  there- 
upon;    Vide  Rafi,  Ent,  j  i6, 

^  IF*  QdTunt  2  Ecclie'de  S.  in  Com'_,  Qua,- 

*  rum  una  vocac'  S.  in  le  Vale,  &  altera  S.  fa- 
'  per  montem,  Et  rravers'  qd'  eft  Ecclia'  vo- 

*  cat'  S.   tancum.    Ifflfe    thermpon.    VerdiH  and 
^  Judgment  for  the  V I  ami  iff.     Id.  5*  22. 

/.'  *•  Gicus'    plitat'    qd'   nichil    clam'  niii 

*  ex  prefentatione  G,   non    noiat'  in  brevi. 

*  2  Le'v,  58. 

jj.  ^  Clicus'  plitat'  qd'  ipfe  eft  perfona  im- 

*  perfonat'  ad  prefentatione  J.   \.  Def'  &  E. 
^  ux'  ejus  Tenen'  in  tallio'  in  cslTacon'  brevis^ 

*  Eo  qd'  E.  non  noiac'  in  brevi,  &  Demurrer 

*  inde. 

Jp  The  Bifhop  claims  nothing  but  as  Oidi- 
nary,  and  the  Patron  and  Parlbn  demur  to  the 
Count.     Co  Ent.  492.    &  DoB''  Demur'  29. 

£.  See  the  3d  of  Levinz,  i<;.   in  a  ^are  Im.  Abatemenf 
pedity  for  Simony  between  the  Grantee  for  the  for  that  the 
next  Avoidance,    and   his  Sifier,  Defendant,  P-tron  is  hoc 
pleads  in  Abatement,  for  that  the  Patron  is  not  narT>ed  in  the 
named  in  the  Writ,  and  the  Attorney-General     "^' 
demurred;  and   it   was    held.    That  in  fuch 
Cafe  the  Patron  need  not  be  named,    for  his 
Title  is  not  in  Queftion,  but  admitted  ;    and 
the  King  claims  in  Affi  mance  of  his  Title,  sin^ 
in  his  Right ;  but  thro'  the  Default  of  the  De- 
fendant, and  the  Patron,  (hall  not  be  pucou^  of 
PoiTeffion  by  a  Recovery  in  this  Adion;    and 
the  Patron  had  the  Eruic  of  his  Pfefs^iitmenr, 

buc 
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but  his  Clerk  fhall  be  removed  for  his  Simon/. 
and  a  Refpond'  ou^er  was  awarded. 

Jf.  To  a  Declaration  in  ^are  Imfedit  upon  a«| 
Title  o^  Simony  ^  per  quod^   it  belong'd  to  King 
Charles  the  2d  to  prefent  [Death  of  King  Charles 
the  16,  and  Diicent  to  King  James  the  2d]  ;  De-  \ 
fendant  pleads  in  Abatement^  That  J.  W,  hiss 
Patron,  was  not  named  in  the  Writ;  Plaindfff 
demurs,    and   Defendant  joins  in  Demurrer. 
2  L«^.  1086,   &c.  &  1089.  where  the  Re- 
porter obferves,   that  this  Cafe  was  once  argu- 
ed^   and  ordered  to  be  argued  again,   but  he . 
could  not  find  it  was,   but  upon  the  Argument, 
the   Book  of  47  Ed,    5.    fol.  10  &   11.    and 
alio  a  Cafe  between  the  King  and  Sownton^ , 
'Trin,  35  Car.  2.  Rot*  1882.  were  cited;  and  i 
that  the  Writ  was  good   notwithftanding  the; 
Patron   was  not   named  in  it,   'vlde  7  Co,  26. 1 
a,h,  where  this  Difference  is  taken,  That  when  | 
the  Inheritance,  Eftate  or  Intereli-,  ofthePa-i 
tron  "fiiall  not   be  divefted  by  the  Judgment  J 
then  if  another   Difturber   is    named   in   thd 
Writ,    there's  no  Need  to  name  the  right  Pa-] 
tron  \  and   upon  this  Difference  feveral  Cafes 
are  there  cited^  efpecially  22  E.  4.  44.  f/.  7. 

It  is  noted.  That  in  the  Declaration  there  is 
an  Averment,  that  the  Benefice  was  a  Benefice 
with  the  Cure  of  Sbuis  \  and  the  Reporte 
makes  a  Quere,  if  it  be  not  necelfary  in  thi 
Cafe,  and  cites  i  And,  6  .  where,  upon 
Demurrer,  the  Declaration  was  adjudged  itl^j 
for  not  alledging  it  was  a  Benefice  wkh  Cure 
of  Souls;  as  are  alfb  the  Precedents  inC^.  Km, 
Winch,  Ent.  Brown's  Ent,  Brownl,  Rediviv.  CUft^'i 
Entr.  But  he  further  obferves.  That  there 
fome  Difference  between  the  Stat,  i^  Eli^, 
cap.  I  2.  and  Star.  5 1  Eliz.  cap.  6.  de  Simony  J 
and  makes  a  Quere,  if  it  makes  any  Difference 

in 
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in  the  Cafes.   ButQuere  2  Lut,  1093.  where  an 

Exception  was  taken  in  Quare  Impedit  upon  a 

Simoniacal   Contract,     That    the    Statute  of 

3 1  Eliz,.  caf.  6.  ought   to  have  been  recited^ 

Sed  non  allocat"*, 

JJ'.  The  Defendant's  in  Quare  Impedit  Rex  ^ers''  Abatement 

Efm   London'    and    T)r,  Lancafier  plead  Vari-  for  Variance 

ance  between  the  Writ  and  Count;  and  the  between  the 

Attorney- General   demurs  to  the  Plea,    and  ^JJ^^ 

Joinder  in  Demurrer  by  the  Biihop  and  Dodon 

Vide  Lev,   Ent.  144^    &c.      And  fee  5  Lev. 

Rep,  377.    Variaco'  non  allocat'*^  for  the  Writ  is 

always  General,  and  there  is  no  other  Form 

but  the  Prerogative  is  mentioned  in  the  Count, 

therefore  a  Refpond'  oujier  was  awarded ;    and 

then  the  Bifliop  demurred  upon  the  Count,  and  pg^jur^ 

the  Dodor  pleads  over  Stat.  2$  H,  8,  of  Difpen- 

fations,  and  a  Difpeniation  to  Dr.  T.  to  hold 

in  Commendam.    That  Dr.  21  was  afterwards 

made  Bifhop  of  Lincoln^  and  the  Dilpenfation 

becoming  void  ift  July^  the  Bifhop  o^  London 

then  collated  him  the  Defendant.    The  At-  ^  •  4     ;« 
^  1   •  •       •      T^  •  I       1      Joinder  in 

torney-General  joins  m  Demurrer  with   the  Demur',  &c. 

Bifhop,  and  after  demurs  upon  the  Plea  ofLanca- 
fier,  who  alfo  joins  in  the  Demurrer.  Vide  Dq^» 
Demur,  36,  37,  &c.  and  ;  Lev.  377.  where 
'tis  held,  That  if  any  Parfon  be  created  a  Bi- 
fhop^ the  King  fhall  prelent,  not  only  for  that 
Time,  but  toties  quoties  it  may  fo  happen,  Et 
Judic  fro  Rege, 

.j^  See  more  cortcerning  Stat,  of  Difpenfations, 
2  Lut,  1708..  Winch,  Ent.  635'.  Hoh.  140- 

See  the  like  Plea  in  Abatement,    That  the  Scat,  of  Dif. 
Patron  is  not  named  in  the  Writ,  and  Demur-  penfadons. 
rer  thereto  by  Attorney-General,   and  Joinder 
inde,     Clift,  Ent,  627.   Bro,  Rediviv,  410,  ^c^ 

Jf.  In  I  Lm,  Fol.  I.    Quare  Impedit  i^btOU^t  Quare  impe- 

by  £xecutors  to  pr^fenc  to  at)  Archdeacon-  die  brought  bj 

^  ly  '  an  Executir, 
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ry,    and  fees  forth.    That  the  Pfcdeccflbr  of 
the  Bifliop  was  feized  in  Grols^   and  collated 
L.  G,  that  the  Bifhop  died,    and  the  now  Bi- 
fhop  Defendant  was  elected;    then  fets  forth 
a  Grant  of  the  Advowlbn  by  the  now  Defen- 
dant to  J.  B.  for   21   Years,    and  an  Affign- 
ment  to  the  Teftator  of  the  Plaintiff,   and  the 
Death  of  G.  the  Incumbent,    in  the    Life  of 
the  Teftator,    per   <^md  it  belonged     to  the 
Teftator  to  prefent :  That  he  died,  and  en  ro''ne 
it  belongs  to  the  Plaintiffs,    his  Executors,   to 
prefent,    and  the  Defendants  in  the  Teftator's 
Lifetime,    mjufie   impediverunt  in    tetardatiori 
Defendant,  .  Execution'  Ttftt ,  &c.    Defendant,   after  Oyer, 
after  Oyer,     pleads  in  Abatement,  that  there  is  no  fuch  Form 
pleads  in        jf,  (i^g  Regifter,  ^ro  Executore  vel  Executor'  alicujus 
f^c^Writ  P^^fi^^  ^^  impedimenta  fa  B"*  Te^atori  ad  prefent  and' 
in  the  Regi-  ^^  diquam    Eccliam^  digmtat\    d^c.     That    the 
fter.  Writ  fuppofes  the  Archdeaconry  to  be  void, 

and  that  the  Executors  may  fue  their  Writ. 
That  the  Writ  contains  a  double  Impediment, 
one  to  the  Teftator,  and  another  to  the  Exe- 
cutors ;  and  that  it  alfo  fuppofes,  That  the  Im- 
pediment made  to  the  Teftator  in  his  Life- 
time to  be  an  Impediment  made  in  Retardation* 
Executionis  prediB'  TeJ^t,  which  could  no  ways 
be.  The  Plaintiffs  demur,  and  Defendant  joins 
In  Demurrer,     i  Lut.  ^. 

And  it  is  there  obferved.  That  this  Cafe  is 
reported  in  Savil  94.  where  it  is  faid,  That  a 
Difturbance  in  the  Life- time  of  the  Teftator 
was  alledged  in  the  Writ,  and  alfo  another 
Difturbance  in  the  Time  of  the  Executors  -, 
but  it  appears  by  the  Record,  that  there  is  on- 
ly one  Difturbance  mentioned  in  the  Life-tim^ 
of  the  Teftator.  And  Pol.  4.  Lut.  i.  The  Re- 
porter fays,  he  had  view'd  the  Record  of  the 
Ca(e,  and  there  is  no  Judgment  entred  6h  the 

Rolls,- 
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Rolls  \  but  that  there  is  another  Adion  brought 
for  the  fame  Archdeaconry ;  and  that  the  Cafe 
is  alfo  reported  in  Savil  ii8.  VUe  Do^*  De- 
mur' 260.  Et  2  Brown,  206.  Frefentation'*  fer  Ad^ 
min'tjiratorem  ^lacitat\ 

jj,  riitf  Abatement,  for  that  the  PlaintiiF  is  a 
PopifhRecufant  convict.  lVi77cb,Ent,y^^,  Vide 
2  Lut,  II 10,  Et  vide  DoEi^  Demur^  520. 

Jf,  ^  Abatement  per  UtV  in  Debito  in  Coi' 

*  Banco,   i  Brown  296. 

jJ.  *  Simile  per  auter  Action'  penden'.  Win, 
'  Ent,  783.   Bro,  Rediviv,  410. 

Bar  In  Square  Impedit  per  Non  Impedivif* 

JF'  '  rjT  predia'  Comes  &  J.N.  per  R.J. 
*  Xl  Attorn   fuum  ven'  &  defend'  vim  & 

*  injur' quando,  &c.^Et  die'  qd*  ipfi  non  im- 
^  pediunt  predid:'  T.  ad  prefentand'  idoneam 
'  perfbnam  ad  Ecclefiam  predicV,  Et  hoc  pa- 

*  rat'  funt  verificare,   Unde  pet'  judic'  fi  pre- 

*  did'  T.  Adion'  fuum  predid'  vers'  eos  ha- 

*  here  debeat,  6cc.  Et  quia  predid'  Comes  & 
^  J.  N.  nihil  clamant  in  Ecclefia  predid'  nee 

^  in  Advocatione  ejufdem,  Ideo  cons'  eft  qd'  Judgment 
^  predid'  T.   recuperet  vers'  predid'  Comit'  "^^^  Q""* 
'  &  J.  N.    prefent^tion'  fuam  ad   Ecclefiam  pSa'cL 
^  predid V  Et  habeat  Breve  Epifcopo^  &c.  Et  nem. 
'  predid'  Comes  &  J.  N.  in  mia'^  &c.    Et  fu- 

*  per  hoc  prediA'  T.  gratis  hie  in  Cur'  re- 
^  mittit  prefat'  Comiti  &  J.  N.  quecunque 
^  dampna  eidem  T.   occafione  Impediment' 

*  pred'  adjudicand',  &c.  Vide  Rafi.  Ent.  J17. 
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The  Incnnthent  pleads  nothing  but  as  Varfqn 
upon  the  Frefentment  of  K.  Repl',  Qd' 
fuit  ejus  Impeditor,  Et  Exit  inde. 

Bar.  i?^  "C  T  predid'  T.  per  W.  K.  Attorn'  fuum' 1 

'  Ju  ven   &:  defend'  vim  &  injur'  quan-- 

*  do,  &c.  Et  die'  qd'  ipfc  nichil  clam'  in  Ad-.^ 
^  vocatione  EccleHe  predid'  nifi  qd'  folummodo ) 
/  Perfona  Ecclefie  i\f  exiftit  inftimt' in  eadem.i 

*  ad  prelentationem  cufufdam  K.  que  fuit  Uxor' ' 
^  R.  ^V  R.  &  fuic  die  impetrac'  Brevis  Orig' ' 
^  preditV  M.  fcilt'  5  die  J.  Anno,  &c.  Et  hoc : 
^  parat*  eft  verificare,  Unde  pet'  judic'  fi  pre- 
^  did  M.  Actionem  fuam  predid'  vers'  eum  1 
^  habere  debeat. 

*  Et^redid'  M.  dic'qd'ipra  per  aliqua  pre- 
^  allegat'  ab  Adione  fua  predid'  habend'  pre- : 

*  cludi  non  debet  quia  die'  qd'  predia'  T.  pre-' 

*  dido  die  impetrac'  Brevis  Orig'  fui,  fuit  ejus 
^  Impeditor  /Icut  jpfa  fuperius  per  Breve  & 
^  narration'  predid'  fuppon',  Et  hoc  pet'  qd* 
^  inquiratur  per  Patriam,  Et  predid' T.  fimilic', 
^  Ideo  xii.  &a    Rafi,  Em.  513, 

Non  impedivit^  Judic' -&  Breve  fuperwde 
Epifiopo  de  admttend^  Clerkum^  ^c. 
Set  cejfet  Executio  quoufque^  &c. 

Bm.  #  ^  "PT  p'-edid'  nunc  Epifcopus  per  L.  ^ 

'  Jlji^  Atcofn'  fuum  ac  predid'  A.  per  S.  d, 
^  Attorn  fuum  ven  &  defend'  vim  &  injur 
^  quando^  &c.  Et  die'  qd'  ipfi  non  impediver' 
•^  prefat'  Comitemad  prefentand'  idoneam  per 
ibnam  ad  Ecciefiam  predid'  prout  idenl, 
^  Comes  per  Breve  k  Narr'  fua  predid'  fupe- 


^  nus 
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rius  fiippon',   Ec  hoc  parat*  ftjnt  verificarCj 

Undepct'  judic'  fi  predi(5l'  Comes  Adrionem 

fuam  predid'  vers'  eos  habere  debeat,  &c. 

Et    predict'    Comes  ex   quo   predid'    nunc 

Epifcopus  Sc  A.  nichil  dam'  in  Eccieffa  pre- 

did:'  neque  in  advocatione  ejufdem  pec'  judic' 

&  Breve  Epifcopo,  &:c.    Ideo  cons'  eft  qd' Judic*  qd' 

predict' comes  recuperet  pre(entacIonem  fuam  Quei\iecu" 

vers'  eoftJem  nunc  Epifcopurn  &  A.    Ec  ha-  P^"^*^^' 

beat  Breve  eidem  nunc  Epifcopo  qd'  non 

obftan'  reclam'  ipforum  nunc  Epilcopi  &z  A. 

ad  prefentationem  ipfius  Comic'  ad   Eccle- 

fiam   predict'  idoneam    perfonsm  adniittat% 

Set  ceAet  inde  executio  quoufque  placitum 

int'  ip(um  Coinit'&:  prefat'J.  A.  teiminecur, 

&C.      Rafi.  Ent.  5-22. 

A  Venire  Facias  ad  triand*  Exit'  d^ 
Dawpms. 

*  QET  ceflet  inde  executio  quoufque  pla- 
^  C5  cicum  inde  inc'  predid'  P.  &  predid:* 
Epifcopurn  &  Comitem  tcrminecur,  &c. 
Et  predid'  P.  pro  dampnis  fuis  in  hac  parre 
habend*  die*  qd'  predid'  N.  injufte  impe- 
divit  ipfum  P.  ad  prefentand'  idoneam  per- 
fonam  ad  predid'  Ecclefiam  de  S.  &c, 
Rafi.  Ent.  J 1 5. 

Simile  ad  triand'  Exit'  jun^i. 

C  ^  qED  inteiim  ceffer,    &c.    Et  quoad 

^  O  triand*  predid'  Exit'  fuperius  ad  Pa- 

^riam  jund'^   precept'  eft  Vic   qd'  Venire 

Fac'  hie  in  Odab',  &c.  xii,  &c.  Per  quos^&c. 

Et  qui  nee,  &e.  Idem  5 14. 

It  'Vide 
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^  Vick  placitum  de  non  impedivit,  &  Breve 
^  fuperinde  Epifcopo  de  admittend'  Clericum, 
'  &  Venire  fac'  ad  triand'Exic'  pro  dampnisj 

Cogn'  AUionem  in  ^are  Impedit ^  Et  ^ue/' 
remittit  dam^nd. 

/•  *  TJ  T  predid'  J.  R.  in  propr'  perfon'  fua, 
^  Xi  Ec  predict'  S.  per  J.  R.  Attorn'  fuumi 
ven'  &  defend'  vim  &  injur'  quando^  &c.  Et  ti 
die'  qd'  ipfi  non  poffunt  dedicere  Adionemii 
predidVJ.  P.  predid'  nee  quip   ad  ipfumij 
J.  P.  rationc  in  narr*  ipfius  J.  P.  fuperius  con-  i 
tent'.  Ad  predid'  Ecclefiam  de  Y.  que  vacat*.; 
pertineat  prefentare,  Ideo  cons^  eft  qd'  pre--, 
did'  J.  P.  recuperet  vers'  predid'  J.  R.  &  S.  .1 
prefentationem  fiiam  ad  predid'  Ecclefiam  il 
de  Y.  Et  habeat  Breve  Epifcopo  qd'  non  ofa-- 
ftan  reclamat'  ipforum  J.  &  S.  ad  prefenta- 
tion'  ipfius  J.  P.  ad  Ecclefiam  ill'  idoneami 
perfonam  admittat,  Et  predid' J.  R.  &  S.  iail 
mia',  &c.  Super  quo  predid'  J.  P.  gratis  re- 
mittit prefat' J.  R.  &  S.  dampna  (iia  fibi  ea^ 
occafione^  Per  Curiam  hie  adjudicand'j  Ideo 
iidem  J.  &  S.  de  dampnis  fint  quieti,"  &c.^ 
Vide  Rafi,  Ent.  fzi.    Vide  poftea. 

Non  Impedivit,  and  feverd  other 
Pleadings. 

£\  *  TVT^^  Impedivit,  Et  judic' fuperinde 
^  1^   pro  Attorn'  Domini  Regis  &  Breve 

*  Epifcopo  ad  admittend'  Glericum.     Winck 

^  Ent,  700. 

JT.'  Non 
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S*.  '  Non  Impedivit  per  i  DeP  judic'  fiiper- 

*  inde^  fed  ceflet  Execudo  quoufque  placicum 
'  int'  Quer^  &  al'  Def  terminetur,  Er  nichil 

*  de  mia'  quia  Def  eft  infra  etacem.    2  Brown. 

*  224.  fVi.  Em.  710. 

/.'  One  Defendant  pleads  Non  impedivit^  the 
Other  pleads  fpecially.  Rajt.  Em.  5-28.  irwch. 
Ent.  703. 

/  '  Clericus  nichi!  clamat  nifi  uc  Perfon a Im- 
'  perfonac',   Et  judic'  fuperinde,    alius  Def 
'  placir^'  ad  Exit'.  Raft.  Ent.  5-29. 
^  f.  \  Qd;  Ecclefiaeft  plena  de  Def,  Et  tra-*  Traverft 

vers    qd    vacavit  per   ejus   refignationem 

Co.  Ent.  16^. 

f  '  Qd'  T.  non  fuit  admiffus  ad  prefenta- 
tionem  R.  &Exit'  inde.  Rafi.  Ent.  ^30. 
/  '  Clericus  placitat'  qd'  ipfe  eft  perfona 
imperfonat*  ad  prefentation'  Avi  Quer\  Ec 
'  traverfe  qd'  Ecclefia  fuit  vacans.    Repl'   Qd'  p-dI*  oj' 
y  Def  fuit  natus  extra  fponfaiia  &  non  cap^x  DeP  'n^ 
^  beneficii,  quod  Epifcopus  fcivit.   Rejo',  Pro-  "pax  bene, 
teftando  nulla  vera,   pro  placito  Epifcopus  ^^"• 
nonfcivit^  Et  al  refid' Demurrer.  Hern  ^49. 
/  *  Qd'  ult'  perfona  prefentat'  fuit  mere  t  ,;,„, 
Laicus,  Et  qd'  Ecclefia  remanfit  de  Jure  va-  ^nrtf  ^'^' 
cua,   Et   Archiep'us  contulic  per  Lapfum. 
Co.  Ent.  5" 07.  ^ 

£1  Qd'  Ecclefia  non  vacavit  modo  &  forma. 
Repp,  Qd'  vacavit  per  privationem  prout  in 
Narr'.     Rafi.  Ent.  5-00. 

;  /.  Narr'  fuper  Conceffion'  prox'  Advo-  Two  Gr^c^ 
cation   16  Maii.     Bar,  Qd'  conceffio  fad'  eod'  dn. 
foit  Def    eod'  die,  Et  qd'  conceffio  fad' 
Quer'  fuit  primo  deliberat'  i"^  Maii  &  Exit' 

*  inde.    Keil.  5-4. 

ff,  '  Qd*  A.  feit'  conceffit  prox'  Advoca- 


nonem  Def.     RepF,   Qd'  non  conceffir. 

Raft.  5'24, 

ii2        /'Qd; 
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Ckricus 
Schifmaticus 
prefentatio 
perLapfum. 


Lapfe. 


Simile  ubi 
Ecclcfu  fuit 
licigiofa. 


Per  Licenc 
capete  in 
Commen- 
dam. 


Simony. 
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Jf.  '  Qd'  predid'  H.  feit'  concefljt  prox^ 
Advocat'  DeP,  Et  travers'  qd'  dedit  in  taliio. 
Hern.  ^8. 

J]^.  Bar  per  Epifcopum  qd'  Ecclefia  vacan\ 
Quer'  infra  fex  menfes  prefentavit  Clericum, 
quern  Epilcopus  fuper  Examinatione  invenit 
fore  Schifmaticum  inveteratum,  Et  pro  eo 
recufavic  eum^  Unde  dedit  nocic'  Quer\  Ef 
prelentavic  per  Lapfum,  5*  Co.  57.  Simile 
Htm  5-47. 

ff.  *  Qd'  contulit  Ecclefiam   per  Lapfum. 
Repl',    Qd*  tali    die    prefentavit   Clericum 
quem  Epifcopus  recufavit  admittere.     Rejo\ 
Qd'  fuper  examinatione^  invenit  eum  de  non  1 
fan  a  Dodfina,    Unde   dedit   notic'    Quer'. . 
SurrejV,  Qd'  non  dedit  notic'  Quer'.    Co, . 
Ent.  5"  20. 

Jf,  ^  Simile  placitum  &  Repf,  Et  Demurr' 
inde.     Hob.  197. 

/.'  '  Epifcopus  clam'    ut  Ordinar'.     Repl*, , 
Qd'  Ecclefia  vacavit  per  mortem^   Et  Quer* ' 
infra  (ex  menfo  prefentavit  ^  Epifcopus  re- 
cufavit admittere.     Re  jo',  Qd'  al'  Del '  pre*  • 
fentavit  al'  Clericum  Epifcopo^    Per  quod  I 
Ecclefia  fuit  liiigiofa,  Unde  Epifcopus  dedit  t 
notic'  Quer'3  Et  dixit  ei  qd*  facerct  commif. 
fionem  de  Jure  Patronat'  fi  vellet  quod  Quer' 
non  requifivit^   Et  Epifcopus  port   6  menfes  \ 
contulit  per  Lapfum,  Demuir'inde,  Et  ju- 
die'  pro  Epifcopo.  Raft.  Ent.  pi.     Vide  po- 
ilea.     Similis  Rejundio,  Et  notic'  Quer'  de 
Jure  Patronatus. 

j]'.  *•  Per  Epifcopum,   Qd'  Archiepus'  con-*i 
ceffit  ei  licenc'  capere  Ecclcfiamin  Commen-  [ 
dam,    Et   travers'  Avoidance  in  Count,   Et 
Demurr'  inde.  Co.  Er,c.  yii.  Simile  Hob.i^i. 
If.  '  Bar  per  Stat'  de  Simonie,  Et  Demurr' 
inde.     Co,  Ent.  476. 
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j],  ^  Qd'  Clericus  preftncat'  per  Quer\  ob- 
tinuit  aliam  Ecciefiam  per  Simoniam,    Et  Simony. 
ideo  non  fuic  capax  alterius  beneficii.    Repl', 
Qd'  non  obcinuit  aliam  Ecciefiam  per  Simo- 
niam.    Rajl.  Ent.  5*;  2,     Vide  poftea. 
£'  *  Bar  per  Stacut'  de  Simonia,  per  quod  Ec-  Simony, 
clefia  vacavit,   Et  travers'  qd'  Ecclefia  va- 
cavit  per    Liberam   refignacion*  ultimi   In- 
cumbentis,  Ec  Exit'  inde.     i   Browne  29S. 
Vide  Poftea. 

jf,  ^  Vide  Bar  per  Univerfity  dc  Cambridge ^  Bar  perUni- 
per  feveral  ABs^  Acetiam  Ad'  5  Jac.  cap.  f.  verfity. 
Per  quern  prefentatio  eft  done  al  Univerfi- 
ty, &c.    2  Lut.  1 100,  &c. 
ff,  ^  Similis  Bar  per  Cancellar',  &c.  Univer-  Simile, 
fitat'  Oxon'  per  3  Jac.  &c.  fVinch.  Ent.  758, 
Winch.  Rep.  11.  Hok  126,  164. 


In  Quare  Impedit. 

BpifcopHs  nichil  clamat  nifi  ut  Ordi- 
nariHs. 

^  T7T  predid'  Epifcopus,  Decanus  &  Capi- 

*  JCy  tulum  per  •  Attorn'  fuum  ven'  & 

^  defend'  vim  &  injur'  quando,  8cc.  Et  idem 
^  Epifcopus  die'  qd'  ipfe  nichil  habet  nee  ha- 
^  bere  clamat  in  Ecclefia  predid',  neq*,  in  ad- 
^  vocatione  ejufdem  nifi  admiffionem  infl:itu- 

*  tionem  &  deftitutionem  perfbnarum  ad  ean- 

*  dem  Ecciefiam,  Et  cetera  que  ad  Ordina- 

*  rium  pertinent,  Ut  Ecclefie  illius  Ordina- 
\  i:iusj  %t  hoc  parat'  eft:  verificare,  Unde  petit 

1  i  }  ^  judicium^ 
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^  judicium,  Et  predid'  T.  B,  abfque  fpeciali 

*  impedimento  in  perfbna  ipfius  Epifcopi  in 
^  hac  parte  affignand'^  Adionem  fliam  predi- 
^  (5tam  verfus  eum  habere  debear,  &c. 

Bar  per  De-  ^  Ec  predict'  Decanus  &  Capitulum  dicunt 
can'  &  Ca-  ^  ^  qd'  predld'  \r.  B.  Actionem  fuam  prcdid* 
piculum,  Qd'  c  verfus  eos  habere  non  debet.  Quia  die'  qd' 
prefentavic  ^  ^^^  ancequam  predi<5l'  nuper  Rex  Edw.  lex- 
W.advocatio  *^^i^s  aliquid  habuit  in  advocatione  predida^ 
difcerd'Ed  6.  ^  Dominus  Henricus  nuper  Rex  AngV  odtavus, 
qnicommifit:  «  f^jf  f^jfjc'  dc  eadem  advocatione  lit  de  una 
earn  Dacan  c  gpoiTo  per  fe  uc  de  feodo  &  Jure,  in  jure  Co- 
infeodo^ac  ^^^^^  f^s  Angl',  Et  fic  inde  feiflt' exiflens, 
univic  &:  ap-  ^  ad  Ecclefiam  predid:*  vacantem  prefentavic 
propnavic  ^  quendani  J.  S.  Clericam  fuum,  qui  ad  pre- 
earn  tisy  &c.  ^  fentationem  ipfius  nuper  Regis  Henrici  8.  fuic 
^  aduiiiTus  inftitutus  &  indudus  in  eadem  tem- 
^  pore  pads   tempore  ejufdem  nuper    Regis 

*  Henrici  8.   Idemque  nuper  Rex  fic  de  Ad- 

*  vocatione  predid*  feifit'  exiftens  obiic  de  talj 
^  (tatu  fuo  inde  feifitus^  poft  cujus  mortem  ad- 
^  vocatio  predid'  defcendebat  prefat'  nuper 
^  Regi  E.  fexto  ut  filio  &  hered'  ejufdem  nu- 
^  per  Regis  H.  8.  per  quod  idem  nuper  Rex 

*  E.  fextus  fuic  feifitus  de  Advocatione,  pre- 
*'  did'  Ut  de  uno  grolto  per  (e,  ut  de  feodo  & 

*  jure  in  jure  Corone  fue  Angr,   Et  fic  inde 

*  ieific'  exiftens  j.dem  nuper  Rex  E.  fextus 
^  27,  die  M.  Anno  Regni  fui  primo^  apud 
^  Weftm'  in  Com'  Midd'  per  Litteras  fuas  Pa- 

*  tentes  quas  iidem  Decanus  &  Capitulum  fub 
^  magno  figillo  ejufdem  nuper  Regis  E.  fexri 
^  figillat'  hie  in  Cur'  proferunt  quarum  dac' 

*  eft  apud  Weftm'  predid'  eifdem  die  &  anno 
.*  ex  csrra  fcientia  &  mero  motu  fuis  dedit  & 

^  conceffit  eifdem  Decano  &  Capitulo  Advo- 
^  cationem  predid',  per  nomen  Advocationis 

*  Donationis   juris    Patronatus,   ac  prefenta- 

■  ^  '  tioais^ 
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tionis  predid'  Ecclefie  &  Redorie  de  B.  in 
Com'  D.  inter  alia  habend'  tenend'  &  gau- 
dend'  Advocationem  predict'  eifdem  Decano 
&  Capitulo  &  Succefforibus  fuis  imperpe- 
tuuni,  Et  ulterius  idem  nuper  Rex  E.  fextus 
per  eafdem  Litteras  iiias  Paten  de  gratia  (iia 
(peciali,  ac  ex  cerca  Icientia  &  mero  mota 
fuis,  ac  aut^oritate  fua  Regia  fiiprema,  8c 
Ecclefiaflica  qua  tunc  fundus  fuit^  pro  fe  he- 
redibus  &  fuccefforibus  fuis,  conccffit  &  Ix- 
centiam  dedit  eifdem  Decano  &  Capitulo 
&  (ucceflbribus  fuis  qd^  iidem  Decanus  & 
Capitulum  &  fucceffores  fui  Redoriam  Ec- 
clefie predict'  cum  per  mortem,  refignatio- 
nem  fivQ  deprivationem,  aut  aliquo  alio  modo 
quocunquc  vacare  contigerit,  immediate  in 
fuos  propr'  ufustcnere  fibi  &  fuccefforibus  fuis 
impcrpetuum  poffent  &  valerent  abfq;  mole- 
ftatione  aut  impedimento  ejufdem  nuper  Re- 
gis, hered'  aut  fuccefforum  fuorum,  &  abfq^ 
aliqua  prefentatione  indudtione  five  admiC 
fione  alicujus  Incumbentis  ad  eandem  Re<5to- 
riam  extunc  impoftcrum  fiend',  Et  ulterius 
idem  nuper  Rex  per  eafdem  Litteras  fuas 
Patentes  voluic  ac  ex  certa  fcientia  &  merp 
motu  fuis  ac  authoritate  fua  predid'  qui  tunc 
functus  fuit  pro  fe  hercdibus  &  fuccefforibus 
fuis  predid'  Redoriam  §i  Ecclefiam  de  B. 
predid*  prout  vacare  extunc  contigerit  ut  fu- 
'  pradid'  eft,  ac  omnia  &  fingula  maneria  met 
'  fuag'  ^  terras  tenementa  reddit'  reverfiones 
['  fervicia  glebas  obligationes  decin^as  penfiones 

*  portiones  frudus  proficua  commoditates  emo- 
^  lumenta  poffeffiones  &  hereditamenta  que- 

*  cunque  cum  corum  pertinentiiis  univerfis  ram 

*  fpiritualia  quam  temporalia  eifdem  Redorie 

*  &  Ecclefie  (fie  uc  prcferturj  vacantibus  quo- 
5.  quomodo  fpedan'  five  pertinen'  eifdem  De- 

114  [  cano 
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vacavir,  Sc 
Dsr  fuer' 
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Ed.  6.  poftea 
prefenravif, 
fed  prefenta- 
tio  fuit  vacua 
CO  qd*  Eccle- 
fia fuit  plena. 
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cano  &  Capit'oi'  &  fucceflbrihus  fuis  ac  dic^e  • 
Ecclefie  (be.  Oithedral' appropriavit  confbli-* 
davit  univit  Sz  incorporavit  habend'  tenend* 
gaudend'  &  convercend'  eafdeni  ReiHioriani 
&  Ecclefiam  de  B.  predict'  ac  omnia  &  fm- 
gula  prtmi^^  eifdem  Redorie  ^  Ecclefie 
fpedan'  &  pertinsn'  eiOem  Deqano  S^  Ca- 
piml'  &  fucceflbribus  fuis,  ut  predid'  eft 
m  proprios  ufiis  fuos  abfque  aliqua  prefenta- 
tione  nominatione  indudione  five  admiffione 
alicujus  incumbentis  aut  aliquoruni  incum- 
benriuiti  ad  eandem  Eccleiiam  extunc  impo 
iteram  fiend'  prout  per  eafdem  Litteras  Pa- 
rentes  inter  alia  plenius  apparet,  Quarum 
quidem  Litterarum  Patent'  pretextu  iidem 
Decanus  &  Capitulum  fuer*  feifit'  de  advo- 
catione  predict'  ut  de  uno  groflb  per  fe  ut 
de  feodo  8t  jure  in  jure  Ecclefie  Cathedralis 
fue  predid',  Ipfifque  Decano  ^  Capitulo  fie 
inde  feifit'  e  xiften*  pred'  J.  S.  fexto  die  Novem- 
bris  Anno  Regni  pred'  Regis  E.  (exti  quarto 
apud  B,  predid'  obiir^  per  cujus  mortem  Ec- 
clefia predid'  vacavit  per  quod  iidem  Deca- 
nus &  Capitulum  immediate  poll  mortetp  ejul^ 
dem  J.  S.  Perfone  ejuldem  Ecclefie  extiterunt 
&  predid'  Redoriam  &  Ecclefiam  de  B.  pre- 
did'  in  proprios  ufus  fuos  tenuerunt  &  adhuc 
tenent  ac  inde  adtunc  &  immediate  feipper 
poftea  fuerunt  &  adhuc  funr  feifit  in  Dpmi- 
nico  fuo  ut  de  feodo  in  jure  Ecclefie  Cathe- 
dralis fue  predid'  &  poll  morten^  predid' 
J.  S  predid'  nuper  Rex  E.  fextus  prefenta- 
vit  predid'  W.  T.  ut  Clericum  fuum  ad  Ec- 
clefiam  predid'.  Que  guidem  prefentatio  ad- 
miffio  &  inftitutio  ejuldem  W.  ad  eandem  in 
narr'  predid'  fuperius  fpecificat'  vacua  &  nul- 
Jius  effedus  in  Jege  fuef  eo  gd'predjd'  Ec- 

'  clefia 
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clefia  adtunc  plena  fuit  de  prefat'  Decano  & 
Capitulo^  Et  hoc  parat'  funt  verificare^  Un- 
de  pet'  judicium  fi  predi(5b'  T.  B.  Adionem 
fliam  predi(^^  verfus  euru  habere  debeat,  &c. 
*  Et  predi^St'  T.  B.  quoad  predi(^'  placiium 
predid'   Epilcopi  iuperius   placitat'  ex   quo 
idem  Epifcopus  nichil  clamat,in  Ecclefia  pre- 
dicV  neque  in  advocatione  eju(dem  nifi  ad- 
miffionem     inftiiutionem    &    deftitutionem 
psrfonarum  ad  eandem   Ecclefiam  ut    iliius 
Ordinarius  petit  Judicium  6c    Breve    EpiC 
popo^  &c.     fdeo  cons'  eft   qd*  predi6b*  T, 
recuperet  preienrationem  faam   verfus   pre-  Judic'  inJe 
fat'  Epifcopum  ad  Ecclefiam  predi(5l*  &  ha-  vers*  Epifco* 
beat  Breve  eidem  Epifcopo  qd'  non  obftante  P"™* 
reclamatione  ipfius  Epifcopi  idoneam   per- 
fbnam    ad  Ecclefiam  predidam  ad   preien- 
rationem ipfius  T.  admitrst,  &c.    Et  nichil 
de   mifericordia  ipfius  Epifcopi  quia  fe  ex- 
eunt de  impedimento,  &c.    Sed  celTec  inde  Sed  ceflct 
executio   quouique  predict'  placitum  inter  E'jccutioquo, 
eunden]  T.  &  prefat^  Decanum  &  Capitu-  "^'1'^^'  ^*^* 
lum  terminetur^  &c.  Et  quoad  predic^t**  pla* 
citum  prediclorum  Decani  &  Capituli  fupe- 
rius  in  barrarn  placitat'  idem  T.  die'  qd'  pla- 
citum illud  minus  fufficiens  in  lege  exiftic  ad 
ipfum  T.  ab  Adione  fua  predict'  verfus  cof  Demurr*  ad 
dem  Decanum  &  Capitulum  habend'  pre-  p'acitum  Dc^ 
cludendVqdq;  ipfe  ad  placitum  illud  mode  &  ^*"»  ^^' 
forma  predict'  placitat'  neceffe  non  habet  nee 
per  legem  terre  tenetur  refponderCj  Et  hoc 
p^rat'  eft  verificare^   Unde  pro  dcfedu  fuf- 
fien'  placiti  in  hac  parte  fad'  idem  T.  pet' 
judicium  &  Breve  Epifcopo,  &c. 
^  pt  predial'  Decanus  &  Capitulum  ex  quo  Joinder  In 
■  ipfi  fufl[icien'  materiam   in  lege  ad  predid'  Dei^urrer. 
T.  ab  Adione  fua  predid'  verliis  eos  ha- 

•  bend' 
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bend'  precludend'  foperius  allegaver'  quam 
ipfi  parati  funt  verificare  quam  quidem  mate- 
riam  predid*  T.  non  dedic'  nee  ad  earn  ali- 
qualit'  refpond*  fed  verificationem  iilam  ad- 
mittere  omnino  reculat  iidem  Decanus  & 
Capitulum  petunt  judicium  &  qd'  predict' 
T.  ab  Adione  fua  predi<St'  verfus  eos  habend' 
precludatur,  &c.  Et  quia  Juliic'  hie  fe  advi- 
fare  volunt^  de  &  fuper  premiflis  priufquam 
judicium  inde  reddant  dies  dat'  eft  partibus 
predidis  hicufque  a  die  Pafche  in  quindecim 
dies  de  audiendo  inde  judicio  fuo  eo  qd' 
iidem  Jufticiarii  hie  inde  nondum,  &c.  Ad 
quern  diera  hie  ven'  tarn  predid*  T.  quam 
predid'  Decanus  &  Capitulum  per  Attorn' 
fuos  predid',  Et  fuper  hoc  vifo  predido  pla- 
cito  predid*  Decani  &  Capituli  fuperius  in 
barram  placitat'  &  per  Juftic'  hie  plenius  in- 
telledo  videtur  eifdem  Jufticiar'  hie  qd'  pla- 
citum  illud  fufficiens  in  lege  exiftit  ad  pre- 
dicV  T.  ab  Adione  fua  predid'  verfus  pre- 
dict' Decanum  &  Capituluqi  habend'  pre- 
cludend',  Idco  cons'  eft  qd'  predid*  T.  ni- 
chil  capiat  per  Breve  fuum  predid'  fed  fit  in 
mia'  pro  flo'  clamore  fuo,  Et  qd*  predid' 
Decan'  &  Capitulum  eant  inde  fine  die,  lice. 
Hill,  17  Eliz,  Rot.  95^2. 
Fide  Raft.  Ent,  497^  ^c,  Tlowd.  494. 


EpifcopHs  nichil  clam    nifi  ut  Ordinarius^ 
and  fpecial  Impediment  fhewn. 


Bar. 


/.  ^  'CPifcopus  nichil  clam' nifi  ut  Ordina- 

^  JQ  rius^  Unde  pet'  judic'  fi  predict'  H. 

^  Adion'  fuam  predid'  verfus  eum  abiq;  fpe- 

'  ciali  impediment*  in  perfona  fua  ailign'  ha- 

'  here  debeat.  &c. 
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*"  The  Tlaintiff  for  a  fpecial  Impediment  fhewa^  Repl*. 
That  he  prefented,  and  the  BifJjop  refujed  to  admit 
his  Clerk,  Ec  fic  idem  Epiicopus  fimul  cum 
predid'  J.  B.  &c.  ipfium  H.  ad  Ecclefiam  ill* 
predidV  prefenrarc  injufie  impedivir^  Ec  hoc 
parat'  eft  verificare,  Unde  pet' judicium  & 
dampna  occafione  Impediment'  ill'  fibi  ad- 
jiidicari^  .&C. 

*  Ec  predid' Epifcopus  die'  qd' predii^*  H.  Rejo*,  DeEc- 
^  p^v  predid'  fpeciale  impedimenrum  vers^  ip-  ^J':^*f  r^^^^' 
'  lum  fuperius  Affign'  Adionem  (u^m  prediA'  ae'fare  Pa^ 

*  vers'  eum  habere  non  debet^  Quiii  dic'qd',  &:c.  tronatus. 
And  fo  jimvs  that  the  Church  -was  Utigmts^  and 

*•  he  gave  the  V  taint  iff  Not  ice  ^    and  tpouU  have 

*  awarded  Jure  Patronatus^     if  recjutred\    that 

*  none  requi/d  it^  and  that  therefore  after  Six 
^  Months  conculic  per  lapfum,  prout  eidem 
'  Epifcopo  bene  licuif^  Que  omnia  Sz  fin^uia 
'  idem  Epiicopus  parat' eft  verificare^  Undo. 
'  pec  judic'  fi  predict'  H.  Adion'  fuam  predid' 
f  verfus  eum  ratione  predid'  fpeciar  Impedi- 
^  ment'  in  perfon'  ipfius  Epifcopi  fuperius  af- 

fign'  habere  debeat^  &c. 

*  Ec  predid'  H.  proteftando  non  cogn'  all-  Surrejo'  8c 
^  gua  per  predid'  Epifcopum  fuperius  placi- 1^""^"""- 
^  t-and'  ailcgat',  die'  qd'  ipfe  ad  predid'  placi- 

V  turn  ipfius  Epifcopi  modo  &  forma  predid' 
^  iuperius  placitat'  necelTe  non  babet  nee  per 

*  Legem  terre  tenetur  refpondcre.  Per  quod 
i  pec'  judicium  &  Breve  Mecropolicano  unacum 
'  dampnis^  8zc,  fibi  adjudicari^  Szc. 

*  Ec  predid'  Epifcopus  ex  quo  ipfe  fufficien'  Joinder  in 

*  m.uenam  in  Lege  in  barram  Adionis  predid"'  ^^J^^'^'- 
^  H    ratione  predid'  fpeciaf  impediment'  in 

*  peru">na  ipfjiis  Epifcopi  fuperius  aflign'  ha- 
''  bend'  luperius  pUcjcavic,  quam  idem  Epifco- 
^  pus  parac'  e(}  verirtcare,  quam  quidem  mate- 

*  liamidem  11.  non  dedic' nee  ad  earn  a;iqu;i- 

^  iicer 
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'  liter  refpondet  (et  verificationMIl*  admittere  ] 
^  oninino  recufac  pet'  judicium  &  qd'  pred'  H. 

*  ab   Aclionc  i'ua  p'-edkl:'  vers'  eum  habend* 

*  precludatur,  &c.   Ec  quia  Juftic' hie  nondum 

*  advifaniur    de  Judicio  fuo  fuper  placito  pre- 

*  di6i'  reddend*  dies  inde  dac'  eft  tam  prefat' 
'  H.  qmm  predid'  Epifcopo  hie  a  die  Pafche 

*  in  XV.  dies  ad  audiend'  inde  judicium^  &c. 
^  And  jo  the  Pka  was  continued  u{(\u.Q^  &C.     Ad 

Judic*  pro  ^  quern  diem  hie  ven'  cam  predicV  H.  quam 
Dcf  *  fac  De-  <  predid'  Epifcopus  per  Attorn  fuos  predid', 
murr*.  4  £t  fuper  hoc  ledis  &  per  Juftic'  hie  plenius 

^  inteliedis  placito  &  Record'  predid*  videtur 
^  eifdem  Jultic'  hie  qd'  didum  plaeitum  pre- 
^  didV  Epifcopi  modo  &  forma  predid'  per 
'  ipfum  placitat'  (ufficiens  eft  in  Lege  ad  pre. 
^  did'  H.  ab  Adion'  fua  predid'  vers'  ipfum 
f  Epifcopum  habend'  precludend'.   Per  quod 

*  Cons'  eft  qd'  predid'  H.   nichil  capiat  per 
i  Breve  ibum  quoad   predid'  Epifcopum  fed 
f  fit  in  mia'  pro  falfo  clamorc  fuo  vers'  eund* 
c  Epifcopum,  &  idem  Epifcopus  eat  inde  fine  ; 
c  die^  &c.     Vide  Rafi,  Ent.  5 11,  512. 

^  Vide  aliter  de  Jure  Patronat'^   Rafi,  Ent^ 
^  yop^  5"12.  IVinch.  Ent^qQ^, 

Note^    As   for  Remedy^     if  a   Clerk  be 
prefented^   and  the  Bilhop    refufe  to   admi?  i 
hira^  &c.    and  of  Duplex  Qj^erela  &  Jure  Fa- 
tronaTtis,    'uide    the  Ckr^y-Man^s   LaJVy    or    thQ 
Comfkat  IncHwhcnt^  Ch<3f.  21, 


Ep«/ 
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EfHs^  fiihiV  clamdt  nip  ut  Ordwarins,  Cliats* 
placitat*  ad  Exit*. 

f[,  '  rjT  predia'  Epus^  per  T.  S.  &  piedkV  L'Evefqtie 
*  X2  J.  per  E.  F.  Atrorn  furs  ven'  3i  de-  daim'  Riens 
fend'  vim  &  injur'  quando,    &c.    Et   idem  "^^^  ^""^« 
Epus'dic'  qd'  ipfe  nihil  habec  nee  habere  cla-  0^^^i"^f»«' 
mat  in  Ecclefu  predicla  nee  in  Advocarione 
ejufdem  nifi  Admiffionem,  In/iiturionem^  & 
Deftitutionem   peffonarum  ad  eandem  Ec^ 
clefiam^   Ec  cetera  que  ad  Ordinal  ius  perti- 
nent uc  Ecclefie  illius  Oidinarius,   Et  hoc 
parat'  eft  verificare^    unde  petit   judiciu'  fi 
predid*  R.  abfq-,  fpeciali    Impedimento  in 
perfona  ipfius  Epi'  in  hac  parte   affignand' 
adionem  liiam  predid'  verfus  eum  habere 
debeat,  &c.  Ec  predict'  J.  B.  die'  qd'  pre-  LeParfon 
did'  R.  Adion'  fuam  predidam  verfus  eum  pledeqdMe 
habere  non  debet,  Quia  die'  qd'  predida  Ec-  EfgHfe  eft 
clefia  plena  &  confulta  fuic  &:  adhuc  ell  de  P^**"^* 
prefat'  J.  B.  ex  prefenrarione  prcdid'  Hen- 
rici  nuper  Comitis  SulTex',  ac  iuit  die  impe- 
trationis  brevis  Originaiis  ipfius  R.  &  per  lex 
menfes  tunc  prox'  proceden',  Abfqj  hoe  qd'  ^yp-*/^'^^  ^* 
predida  Ecclefia  vacavit  modo  &  for  mi  prout 
predid'  R.  per  narr'  fuam  predidtam  (uperius 
fuppon',    Et  hoc  parat'  eft  veiificare  unde 
petit  judiciu'  fi   predid'   R.   Adion'  fuam 
predict'  verfus  eum  habere  debeat,  &c. 
*"  Et  predid'  R.    quoad  predid'  placicum 
predid'  Epi'  ex  quo  idem  Epus'  nihil  clamat 
ID   Ecclefia    predid',    neq^  in    Advocation' 
ejuldem,  nifi  ut  loci  illius  Ordinarius,    petit  >^t'«  nt 
judiciu'  &  breve,    Epo',  &c.   lo'  cons'  eft  ^^';  ^^  ^''^'^ 
qd'  predid'  R.  recuperet  verfus  prefat'  Ep'ni      *^' 
prefentacionem  fuam  ad  Ecclefuni  predidam, 

'Et 
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*  Et  habeat  breve  eidem   Epo'    qd'  non  ob.  11 
'  ftante  reclam'  ipfms  Epi'  idoneam  perfonani  | 
^  ad  Ecclefiam  predidam  ad  prefencacioncm 
Ceflet  cxecu-  ^  predid'  R.  admittat,   Et  cellec    inde  Exe- 
co'.  ^  cuco'  quoulq;  predict'  placicum   inter  ipfum 

.'*  R.  &    prefat'  J.  B.  terminetur ;  Et  quoad 
^  predid' placicum   predid' J.  fuperius  placicacil 
^  idem  R.  die'  qd'  ipfe  per  aliqua  per  eundem^ 
Replication     ^  J- fuperius  placicando  allegac  ab  adionefua]: 
rEfglicevaca- '  predicV  hend'  precludi  non  debet^   Quia  ucij 
vit  modo  &    «  prius  die    qd'  Ecclefia  predid'  vacavic  modo 
forma,  &c.     f  g^  forma  prout  ipfe  idem  R.  per  narrationemi 
^  fiiam  predidam  luperius  fuppon',    Et    hoc:! 
^  petit  qd'  inquiratur  per  Priam',  Et  predid^' 
'  J.  B.  filiter',  lo'  quoad  criand'  exit'  iftu'  lupe- 
^  rius  ad  Priam' triand' jund'^  precept' eft  Vic' 
Ve*fa  agard.  c  ^^,  Venire  fac'  hie  a  die  ici'  Martini  in  quin- 

*  decim   diesduodecim,    &c.    Per  quos,   &c. . 
'  ^  Et  qui  nee,  &:c.  Ad  recogn',  &c.   Quia  tarn,, 

*  &c.     Vide  a.  Ent.  265. 

Bar  per  Infufficieficj  en  Literature. 

Bar.  ^    ff,  T^HE  Bifiiop  claims  nothing  only  as  Or- 

J_    dinary,  and  that  the  Church  is  a  Be- 
nefice with  Cure^  &c.     And  that  the  Plaintiff, 
after  the  Death  ofO.   prefented  to  him  one 
Hodda\  who  was  a  Perfbn  infufficient  in  Lite- 
rature^ &c.    whereupon   he   reluied  to  admit 
him,    and   afterwards  gave  Notice  thereof  to 
the  Plaintiff^    and  he  had  not  prefented  any 
Collation  by    Other  Perfon  to  him,  thereupon  he  collated  to 
the  BiQiop.      the    Defendant  Uayman^  &c,  and  the  Defen- 
dant Human  the  Incumbent  pleads  the  fame 
Plea.     Refl\  And  as  to  the  Plea  of  the  BiQiop, 
Rcpl*  Rejo*     favs,  that  Rodder^  at  the  Time  of  the  Prefenta- 
farrejo*,  &c.  tig^^  ^c.  Was,  and  is^  Vicar  of  U.    and  after 
Examination   had    obtaind    Epifcopal   Ordi- , 

nancej- 
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fiance,  &c.  And  he  pleads  the  fame  Matter 
as  to  the  Plea  of  the  Incumbent :  The  Bifhop 
and  Incumbent  by  feveral  Rejoinders  main- 
tain their  Plea^  Surrejoinder  maintains  the  Repli- 
cation^ and  tenders  feverallflues;  and  the  Bi- 
fhop and  Incumbent  feverally  demur^  and  the 
Plaintiff  joins  in  Demurrer.     Vide  2  tut.  1094. 

It  was  in  this  Cafe  argued  for  the  Plaintiff,  Argumtmpro 
hat  the  Bar  was   too  general,  in  faying,  That  ^er\  that 
:he  Plaintiff's  Clerk^  fuit   minus  fufficien'  in  lite^  the  Bar  was 
^atura  non  capax  ad  hahefjd'  Eccles\  not  fliewing  ^°*^  E^ncral, 
wherein  he  was  infufficient  or  incapable  \  and 
:he  9  Co,  Specot's  Cafe,  was  cited.  That  Schif- 
^naticHi  inveteratui    is  infufficient,    notfhewing 
therein  he  was  Schifmaticus,    To  which  it  was 
mfwer'dj  That  there  are /ep^r^r/zw  feveral  parti- 
mlar  Things   which  will  make  a  Schifmatick, 
md  any  two  by  the  Temporal  Law,  as  Non- 
conformity, not  reading  the  Articles  by  Ac^s 
)f  Parliament,  and  triable  by  Common  Law, 
)thers  by  the  Cannon  Law,   and  fbme  of  the 
Danons  not  received  in  England :   And  there- 
ore,  in  the  Cafe  of  a  Schifmatick  he  ought  to 
hew  wherein,    fo  that  the  Court  may  judge 
!iereof :  But  Sufficiency  in  Literature  is  a  com- 
>licated  Matter,   confiding  of  divers  Sorts  of 
.earning  to  make  a  Man  fie  to  be  a  Divine, 
if  which  the  Temporal  Courts  are  not  Judges, 
lUt  the  Metropolitan  only,    as  it  isagreed  in  ^^^^^^^^'''^^- 
le  faid  Specot\  Cafe  ;  and  Illiteratenefs  is  there  caufeVf Te. 
greed  to  be   a  good  Caufe  of  Refufal,    and  fyfaj. 
ach  Pleadings,  as  in  this  Cale,  have  been  ap- 
roved   of,    as  Trin.   3  Eliz,.  C.  B.   Rot.    906.^ 
dich.  6  EL  C.  B.  Rot.  6^6.     Adick  j),  16  EHz. 
".  B,  Rot,  1 941.  which  Rolls  were  brought  into 
>ourt,  and  thereupon  all  the  Juftices,  Ntvel,  judgment 
'07vel  and  Rokehy^  ("no  Chief  Juftice  being  then  ^re  Def\ 
lade  after  the  Death  of  Follexfen)  held  the 
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plea  good,     Sed  adjomatur  ulter'ius  Jrguendum* 
And  afterwards  Trcbyht\ng  made  Chief  Juflice, 
upon  another  Argument  the  Plea  was  adjudged; 
infufficient  by  the  whole  Court ;  Levhz  for  the 
Defendant,    and   Vemberton   for   the    PlainrifF. 
Whereupon   a   Writ  of  Error  was  brought  in 
Banco  Regis^  and  the  Judgment  aflimi'd  :    Buc  = 
afterwards,    upon   a  Writ  of  Error  brought  in: 
Parliament,  it  was  reversed,    and  the  Plea  ad- 
judged good  by  all  the  Lords  in  Parliamentw 
See  the  Report,   5  Levinz.  ;ig^  314. 

Vide  the  Clergy^man's  Law.^  Ch^jp.  2o.    IVbat 
ate    Caiffes  fufficiant  for  the  Bi^r>p  to    refufi   thsj 
Clerk  prefented,  \ 


^  Ec  predicV  Epus'  &  J.  S. per  ■  ■  .■  At-. 
torn' Tuum  ven' &  defend'  vim  &  injur'  quan- 
do,  &c.  Et  idem  Epus'  die'  qd'  predid' 
R.  8z  E.  Actionem  fuan-j  piedid'  verius  eum  i 
habere  non  debent,  quia  die'  qd'  narraco' 
prcdi(5t*  modo  Sz  forma  predic^is  declarar^ 
ac  materia  in  eadem  content'  minus  fufficien" 
in  lege  exigent  ad  ipfos  R.  Si  E.  ad  Action' 
fuam  predid'  verfus  ipfiim  Epum'  herd' 
manutenend',  qd  q-,  iple  ad  narr'  iilam  modo 
&  forma  predidis  declarat'  neceiTe  non  ha- 
bec  nee  per  legem  terre  tenetur  refpondere, 
Et  hoc  parat'eflverificare,  LJnde  pro  defcu' 
fufficien' narr'  predidorum  R.  &  E  in  hac 
parte  idem  Epus'  petit  judicia',  &  qd'  pre-, 
did'  R.  &  E.  ab  Adione  fua  predid'  veifus 
eumhend'  precludantur,  &c. 
^  Et  predid'  j.  S.  die'  qd'  ipfe  eft  Parfona 
Eeclefie  pedid'  impcrfbnat'  in  eadem  ex 
Prelentatione  Domini  Regis  nunc,  qd'q; 
predid'  R.  &  E.  Adion  fuam  predid'  ver* 
fus  eum  habere  non  debent,  quia  die'  qd'  in 
Scatuto  in  Parliamemo  Domini  Henric]  ny. 
s  *  per 
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par  Regis  Anglie  O^avi^  Anno  Regni  fur 
vicefimo  pfimo  apud  Weftm'  in  Com'  Midd* 
tent'  edit'  inter  alia  inaditac^  &  ftabilicu' 
exidat  aurhoricare  ejuBem  Parlianiend  qd'  fi 
aliqua  perfona  five  perfone  hens'  vel  hentes' 
unum  beneficiu*  cum  Cura  Aninarum  ext- 
iften'  annui  valoris  odo  Librarum  accepcarec 
&  caperet  five  aCceptarent  &  caperenc  ali- 
quod  aliud  beneficiu*  cum  Cura  Animarum 
&  forer  fiv  e  forent  inftituc'  &  indud'  in  pol^ 
feflionem  ejufdem,  qd'  tunc  &  immediate 
poft  tatem  polTeffionem  fic  inde  habicum, 
primum  beneficiu'  adjudicaretur  fore  in  lege 
Vacuum,  Et  qd'  lieitum  foret  cuilibet  Patrono 
henti'  advoeationem  ejufdem  prefenrare  unam 
aliam  perfonam,  Et  qd'  ipfe  prelentat'  hcret' 
proficuu'  ejufdem  in  conHmilibus  modo  & 
rorma  quas  Incumbens  obiiiTec  vel  refignafiet, 
aliqua  Licencia  Unione  vel  alia  Diipenfa- 
tione  in  contrariu'  inde  obtent'  non  obftan', 
prouc  per  eundem  Adtum  inter  alia  plenius 
apparet,  Et  idem  J.  S.  ultcrius  dic^  qd'  bens 
&  verum  eft  qd*  predid'  J.  H.  miles  fuic 
feific*  de  predid'  Advocatione  medietat'  Ec- 
clefie  predid'  ut  de  uno  groffo  per  fe  ut  de 
feodo  &  jure  exiften'  infra  Dioces'  Petribur- 
gens'  alias  de  Burgo  Sci'  Petri^  Et  fic  inde 
feifit'  cxiften'  predid'  J.  H.  predido  vicefi- 
mo  die  Augufti^  Anno  Regni  did'  Domini  ConfefTe  U 
H.  nuper  Regis  Angl'  Odavi  vicefimo  (lipra-  Grant  de 
dido  apud  W.  predid'  per  predid'  fcriptu'  proc^jeme 
fuum  figillo  predid'  J.  figillat'  conceflit  prefat'  ^'^''^^''''' 
P.  H.  predid'  primam  &  proximam  Advo- 
cationem  predide  medietatis  Ecclefie  pred'  pro 
pred'  prima  &  proxima  vacatione  ejuldem  me- 
jdietatis  Ecclefie  illius  cum  primo  &  prox'  per 
ortem,  Refignation'^,  Ceffion';,  Permutation", 
rivacion',  aut  alio  quocunque  modo  vacare 
comingeret,  Virtute  cujus  Conceffionis  pre- 
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didus  P.  fuit  de  predi6la  Advocation^  pre- 
did'  medietat'  Ecclefii  predide  pro  prima 
&  proxim'  Vacatione  ejufdem  medietatis  Ee- 
clefie  illius  poft  predidam  primam  Con- 
ceffionem  Advocationis  predide  prefat'  P. 
in  forma  predict'  fa6t'  pofleffionat',  Et  fic 
inde  poffeffionat'  extften'  predid'  P.  poftea 
fcilt'  predid'  tertio  die  Maii  Anno  Regrii 
did'  nuper  Regis  H.  Odavi  vicelimo  primo 
fupradido  apud  W.  predid'  per  predid* 
Scriptum  fuum  figili'  predi6V  P.  figillat'  Cott- 
ceffic  prefat'  S.  M.  gen'  totu'  Statu',  titulu* 
Siintereffe  fua  predid'  quepredid'P.  tunc 
habuic  de  &  in  Advocatione  predidY  pro 
'predidV  prima  &  proxim'  vacatione  predid* 
medietatis  .Ecclefie  predide  poft  predid' 
ConcefEonem  Advocation'  predid'  prefat': 
P.  in  forma  ut  prefercur  fa6V,  virtute  cujus 
Conceffionis  predid'  S.  fuit  de  predid'  Ad. 
vocatione  predid'  medietatis  Ecclefie  pre- 
did' pro  predid'  prima  &  proxim'  Vaca- 
tione ejufdem  medietatis  Ecclefie  illius  pof- 
feflionat',  predidoque  S.  fic  inde  polTeffio- 
nat'  exiften',  Ecclefie  predida  quoad  pre- 
did' medietatem  ejufdem  vacavit  per  mor- 
tem predidV  E.  C.  tunc  ultimi  Incumbentis 
ejufdem  medietatis,  qd'q;  eadem  vacatio 
Ecclefie  predid^  quoad  eandem  medietatem 
fuit  prima  6r  proxim*  vacatio  ejufdem  medie- 
tatis Ecclefie  illius  poft  Conceffionem  "pre- 
didam  de  Advocatione  ilia  prefat'  P.  H, 
per  predid'  J.  H.  in  forma  predida  fad:\ 
per  quod  predid'  S.  de  Advocatione  predida 
in  forma  predida  polTeffionat'  e)ciften'^  ad 
Ecclefiam  predidan'  fic  vacan'  prefenravii 
prefat'  E.  B.  Clicum'  fuum^  quia  ad  prefed- 
tationem  ipfius  S.  fuit  admiffus  inftitutus  & 
indudus  in  eadem^  tempore  pads,  tempore 

'  did' 
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did*  nuper  Regine  Elizabethe  prout  predid' 
R.  &  E.  modo  quer^  per  narration'  fuam 
predlctam  fuperius  fuppon',  Set  idem  J.  S. 
ulterius  die'  qd'  prcdid:'  Ecclefia  de  W.  pre- 
dido  tempore  quo  predid'  E.  B.  fuicadmilTus  Averment  de 
inftitutus  &  indudus  in  eadem  &  femper  po-  Benefic'  cum 
flea  fuit  &  adhuc  eft  beneficiu  cum  Cura  CuraAiaru*. 
Animarum  &  annui  valoris  odo  Librarum  & 
amplius  videlt'  undecim  Librarum  fexdecim 
penariorum  &uniusObuli  fecundum  taxatio- 
nem  Decime  adtunc  &  modo  curren'  prouc 
in  Recordo  remanen'  in  Socio'  did'  Domini 
Regis  plenius  liquet  &  apparet^  Et  qd'  p re- 
did' E.  B.  habens  predid'  beneficiu  de  W. 
poft  editionem  Adas  predid'  6c  ante  diem 
impetrationis  brevis  Originalis  predidorum 
R.  &:  E.  fcilt'  decimo  Odavo  die  Decembris 
Anno  Domini,  &c.  apud  W,  predid'  aliud 
Beneficiu' cum  cura  Animarumj,  viz.  alteram  Accept  aut 
mcdietatem  predide  Ecclefie  de  W.  in  Dio-  ^"^  "^' 
ces'  predid*  acceptavit  cepic  &  habuit  & 
in  realem  pofTeflion'  ejufdem  alrerius  medie- 
tatis  ejufdem  Ecclefie  de  W.  predid'  eifdem 
Die  &  Anno  apud  W.  predid^  admiffus  infti- 
tutus &  indudus  fuit,  pretextu  quorum  .qur- 
dem  acceptationis  &  captionis  predid'  akerius 
benefieii  predid'  mcdietatis  Ecclefie  de  W. 
predid'  fuperius  ult'  mentionat'  ac  Admiffio- 
nis  Inftitutionis  &  Indudionis  predid' E.  B. 
in  pofleffionem  ejuidem  necnon  vigore  Sta- 
tuti  predidi,  predidta  Ecclefia  dc  W.  in  brevi 
&  narr'  predid'  fuperius  fpec'  quoad  illatn 
medietatem  inde  vacuit  &  fie  vacans  continu- 
avit  per  duos  Annos  &  amplius,  nulla  idonea 
perfona  infra  tempus  illud  ad  eandem  medie- 
tatem Ecclefie  illius  per  Patrdnu'  Ordinaria' 
feu  Metropolitanu*  ejufdem  medietatis  Ec- 
clefie illius  prefentat'  aut  collat',  per  quod 
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JQS  prefentandi  idoneam    perfonam  ad  ean-" 
dem  medietatem  Ecclefie  illius  fie  vacan'  Do- 
mine  EHzabethe  nuper  Regine  Angl'  ratione 
Prerogative  fue    accrevit,  Ec  ea  ratione  ad 
ipfam  nuper  Reginam  Elizabethan!  idoneam. 
perfonam   ad  predidam  Ecclefiam  de  W. 
quoad  predidam  medietatem  inde  in  brevi  i 
&   narr'  predidis  fuperius  mentionat'  pcrti-»- 
nuit  prefentare,    predidaque  nuper  Reginai 
Elizabetha  poftea  8c  antequam  ipfa  aliquam 
idoneam  perfonam  ad  eandem  Ecclefiam  ut  i 
pret'ertur  vacan'    prefentaflec  apud  Weftm* 
in  Com'  Midd'  obiit  fine  hercd'  de  Corpore: 
fue  exeun'  poft  cu  jus  mortem  Regimen  hujus 
Regni  Angl'  defcend'  Domino  Regi  nunc  ut! 
Confanguineofe  heredi  pred'  nuper  Regimen: 
Eliz'  per  quod  idem  Dominus  Rex  nunc  Rc- 
gimen^  hujus  Regni  Angl'  fupcr  k  fuicepit, 
ac  jam  Rex  hujus  Regni  Angl'  exiftit^  &  ea; 
ratione  ad  ipfum  Dominum  Regem  nunc  ra- 
tione Prerogative  fue  Regie  idoneam  perfo- 
nam ad  predidam   Ecclefiam  de  W.  quoad 
predidam  medietatem  in  brevi  &  narr'  pre 
didis  fuperius  mentionat'  ut  prefertur  vacan- 
tem  pertinuit  prefentare,    per   quod  idem 
Dominus  Rex    nunc  poftea   fcilt'    decimo 
tertio    die  Maii   Anno   Regni    fui    Angl', 
&c.    Sexto,    per  Literas   fuas   Paten'  quas 
idem  J.  S.  fub'  magno  figillo  fuo  Anglie  figii- 
lat'  hie  in  Cur'  profcrt^  quaruni  dat  eft  apud 
Weftm'  in  Com'  Midd'  eifdem  Die  &  Anno 
ad  eandem  Ecclefiam  fie  vacan  quoad  ean- 
dem medietatem  inde  prefentavit  ipfum  J.  S 
Clericum  fuum,  qui  ad  prefentationem  ipfiui 
Domini  Regis  nunc  fuit  admilTus  infticutus  & 
indud'  in  eadem,  tempore  pacis,tempore  did 
Domini  Regis  nunc,  idemq  J.Parfona  EcclefK 
illius  quoad  eandem  medietatem  inde,  adbuc 

*  exifti 


Bar  in  Quare  Impedit.  $oi 

'  exiftit  iraperfonat'  in  eadem  ut  prefertur  ex^ 
^  prcdida  prefcntatione   didi    Domini  Regis 

*  nunCj  Abfqiie  hoc  qd'  pred'  Eccleila  de  W.  Travcrs  on 
^  quoad  pred'  medietatem  inde  in  narr'  pred'  Voidance- 

^  foperius  fpec'  vacavit   per  mortem  predict' 

*  E.  B.  modo  &  forma  prout  predict'  R.  &  E. 
^  uxor*  ejus  per   narr'   fuam  predidlam  fupe- 

*  rius  fuppon';,  Et  hoc  pa  rat'  eft  verificare, 
VUnde  petit  judicium  i\  predid'  R.  &  E. 
'  Adion'  fuam  predict'  verfas  eum  habere  de- 
^  beant,  &c. 

-;•  Et  predicV  R.R  &  Eliz.  Uxor'  ejus  ex  J^in^er  en 
^  quo  narratio  predid'  ac  materia  in  eadem      "'^^q^j* 

*  content'  fufficien'  in  lege  exift'  ad  ipfos  R.  &  n^^j^ 
^  E.   ad  A6tion'  fuam  predid'  verfus    prefat' 

*  Epifcopum  habend'  manutenend'  quam  qui- 

*  dem  materiam  iidem  R.  &  E.  parat'  funt  ve- 

*  rificare^  ac  quam  quidcm  materiam  predict' 

*  Epifcopus  non  dedic'  nee  ad  eam  aliqualit' 
^  refpond'fet  verification'  illam  admit'  omnino 
^  recufat  pet'  judicium  &  Breve  Mctropolitano 

*  eo  qd*  predid' Epifcopus  eft  pars  &  nominat' 

*  in  Brevi  Original'  ipforum  R.  &  E.  &c. 

^  Et  quoad  predid'  placitum  predicV  J.  S.  Replication* 
'  fuperius  in  barram  placitat'  iidcm  R.  &  E.  ?i-^*r^*°"i^ 

*  dicunt  qd'  ipfi  per  aliqua  in  eodem  placito  Traverfc  ^ 
^  prealiegat'  ab  Adion'  fua  predid'  verkis  pre- 

5. fat*  J.  S   habend'  precludi  non  debent.  Quia 

*  ut  prius  dic*qd'  predid  Ecclefia  de  W.  quoad 

*  predict'  medietat'  in  narr'  fua  predicV  fupe- 

*  rius  fpec'  vacavit  per  mortem  predict'  E.  B. 

*  modo  &  forma  prout  ipfi  per  narration'  fuam 
^  predidam  fuperius  fuppon'^  Et  hoc  pet'  qd' 

*  inquiratur   per    Patriam,    Et    predid'  J.  S. 

*  fimiliter,  Jdeo  precept'  eft  Vic'  qd'  Venire 

*  fac'  hie  a  die  Pafche  in  quindecim  dies  duo- 

*  decim,  &c.  Per  quos^  &c.  Et  qui  nee,  &c. 
!  Ad  recegn,  &c.    Quia  tarn,  &c.    Et  quia 

Kk  3  Juftic' 
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Juftic'  hie  fe  advifare  volunt  de  &  fuper  pre- 
miffis  unde  predid:'  R.  &  Eliz.  uxor*  ejus  & 
predid'  Epiicopus  fuperius  morantur  in  lege 
priufquam  judicium  inde  reddant,  dies  dat* 
eft  tarn  prefat'  R.  &E.  quamprefat'  Epifcopo 
hie  ufque  ad  prefat'  terminuQi  de  audiendo 
inde  judicio  fuo  eo  qd'  iidera  Juftic'  hie  inde. 
nondum,  &c.     Ad  quern  diem  hie  ven'  tarn 
predid'  R.  &  E.  quam  predia' Epifcopus  & 
J.    per   Attorn'  fuos  predidos^    Et  quoad 
predid'  Breve  de  Venire  fac,  Vic'  non  mis' 
Brcve^  Ideo  ficut  prius  precept'  eft  Vic'  qd' 
Venire  fac  hie  in  Cro'  (ande  Trinitat'  duo. 
decim.  &c.  Ad  recogn'' in  forma  predid%  6cc; 
Et  quoad  prediclam  niateriam  in  lege  uiide: 
diiV  R.  &  E.  6c  prefat'  Epifcopus  pofuer'  fe. 
in  judieum  Curie^  quia  Juftic  hie  fe  inde  ad- 
vifare volunt  dies  ulterius  dat' eft  tarn  prefat' 
R.  &:E.  quam  prefat'  Epii'copo  hie  ufque  ad^ 
prefat'  Terminum  de  audiendo  inde  judicid: 
fuo,  eo  qd'  iidem  Juftic  hie  inde  nondum^  &c. 
Ad  quern  diem  hie  ven'  tarn  predict'  R.  &  E. 
quam  pred  Epifeopus  &J.  per  Attorn'  fuos 
predidos^  Et  quoad  pred'  Breve  de  Venire: 
faeiend',   Vic'  non  mis'  Breve,  Ideo  ficut; 
plur'  precept'  eft  Vie'  qd'  Venire  fac'  hie  in 
Odab'  fandi  Miehaelis  duodecim,  &c.     Ad 
reeogn'  in   forma  predid'^   &c.    Et  quoad: 
predid'  materiam  in  lege  unde  predid'  R. 
&  E.  &  prefat'  Epifcopus  pofuer'  fe  in  judi- 
cium Cur'  quia  Juftic'  hie  le  inde  advi(are| 
volunt  dies  ulterius  dat'  eft  tarn  prefat'  R.  & 
E.  quam  predid' Epifcopo  hie  uique  ad  pre- 
fat'  Terminum  de  audiendo  inde  judicio  fuo 
eo  qd' iidem  Juftic' hie  inde  nondum,  &c. 
Ad  quem  diem  hie  ven'  tam  predid' R.&; 
E.  quam  predid'  Epifcopus  &  J.  per  At- 
corn'^  fuos  predidoSj,  Et  fuper  hoc  vifa  nar- 

*  ratione 
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raiione  predida  per  Juftic'  hie  ac  per  eos 
plenius  intelle6ta  videtur  eifdem  Jafiic'  hie 
qd'  narracio  predid'  in  forma  predid'  decla- 
rata  ac  materia  in  eadem  content'  minus  fuf- 
ficien'  in  lege  exiflunt  ad  ipfos  R.  &  E.  ad 
Adionem  fuam  prediclam  verfus  ipfum  EpiC 
copum  habend'  manucenend'  prout  idem 
Epifcopus  fuperius  allegavit^  Idco  cons'  eft 
'  qd'  predid'  R.  &  E.  nihil  capiant  per  Breve 

*  (uum  predidum  fet  fint  in  mia'  pro  falfo  cla- 

*  more  fuo,  Et  predid'  Epifcopus  &  J.  eant 
^  inde  fine  die,  &:c.    Hill.  7  Jac  Rot.  5 4 5"  9. 

*  In  Coi'  Banco.    Vide  Co.  Ent.^^i^&c, 

f.  *  Et  predid'  Epifcopus  per Attorn'  Levefque 

'  fiium  ven' -^  defend'  vim  &  injur'  quando,  clalmenens 

*  &c.  Et  idem  Epifcopus  die'  qd'  iple  nihil  Ordinark'^* 

*  habet  nee  aliquid  habere  clamat  in  Ecclcfia 
'  predid'  nee  in  Advocacione  ejufdem  nifi  ad- 

*  miffionem  inftitutionem  &  indudionem  per- 
^  fbnarum  Ecclefie  illius  &  cetera  que  ad  Or- 

*  dinarium  pertinent  uc  ejufdem  Ecclefie  Or- 
^  dinarius,  Et  hoc  parat' eft  verificare,  Unde 
V  petit  judicium  fi  predidV  J.  C.  abfque  Ipe- 

*  ciali  impedimento  in  perfona  ipfius  Epifcopi 
^:  tin  hac  parte  affignand'  adion'  fuam  predidam 

*  verfus  eum  habere  debeat,  &c,i>ir» 

^  Et  predid' J.  C.  ex  quo  predid*  Epifcopus         .  .;  • 
5. nihil  clam'  in  Ecclefra  predid'  nee  in  advo- 
*rjcatione  Ecclefie  illius  nifi  ut  ejufdem  Ecclefie 
*,  Ordinarius  in  forma  predid'  pet'  judicium 

*  &  Breve  Epifcopo,  Ideo  cons*  eft  qd'  pre- 
;*;  did' J.  C.  recuperet  verfus  prefat'  Epifcopum 
frprefentationem  fuam  ad  EcClefiam  predidam, 
*.rEt,  habeat  Breve  eidem  Epifcopo  qd'  noh 
^  obfian'  reclam'  fua  propria  ad  Ecclefiam  pre- 
^  di6Y  idoneam  perfonam  ad  prelentationem 
[  ipfius  J.  C.  admittac.  &c.    Et  nihil  de  mia' 

K  k  4  ^  prs- 
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*  predid'  Epifcopi  quia  excufavic  fe  8z  ve^^' 
^  primo  die  per  ium\  &c.  Set  ceffet  executio 
'^  inde  quoufque^  plackum  predicV  inter  ip.fum 
^  J.  C.  &  prefat'  G.  M.  terminetur,  &c. 

'  Trm,  6  EL  Rot,  ^i-j.    In  Coi'  Banco, 

*  Co,  Ewr.  491, 

SutHte  of  Simony  pleaded  in  Bar. 

Epifcopus      i^-  ^  "pT  predid'  Epifcopus  &  W   F    per 
nichilclam;         ^  £-•  H.  C*  Axt'  fiium  veti'  ^  defend^  vim 

nirius       "    1  ^r  ^"i"^^  ^"^"^0,  Et  idem  Epifcopus  die'  qd' 
nanus.  r  y,  ^^^^j^,  ^^  .^^^^  DioccsVfuam   L   & 

'  C.  Qd  q;  ipfe  nichil  habct  nee  aliguid  ha- 
'  bere  ciam'  in  Vicaria  prediA'  nee  in  advo- 

*  cation'  ejufdem  nifi  admiffionem  inftitutionem 
^  3c  deftitutionem  perfonarum  zdi  eandem  Vi- 
'  cariam  &  cetera  que  ad  Qrdinar'  pertin'  ut 
^  loci  iir  Ordinarius^  Et  hoc  parat'  eft  verifi- 
^  care,  ^nde  pet*  Judic*  fi  predid'  S.  G.  abfq; 
'  ipecia!!  impedimento  in  perfbna  ipfius  EpiP 
^  copi  in  ea  parte  affignand'Adion'  fuampre- 
^  did'  vers'  eum  habere  debeat,  &c. 

"^J/'aS   .   \  ^^  predid'  W.  F.  die!  qd'  ipfe  eft  Vaca: 

J^j^xore"  •  "^^^carie  predid'  ex  prefehtatione   Dd^ 

Sone       ,  '"^"^  Regis  nunc,  Et  admiffus  inftitut'  &  in- 

DominiRe-       ^u<^'  luit  in  eadem  ex   prefentatione  didi 

gi5,^c.  :  Domini  Regis  nunc,  Qd  q^  predid' S.  Adio- 

.:  nism  fuam  vers"  eum  habere  non  debet.  Quia 

i?Mdic-   qd'^  bene  &  verum  eft  qd'  predid'   S: 

i^,  fuit  feit*    de   advocatione    Vicarie   predid* 

ut  de   uno  groflb    per  fe   ut  de  feodo  & 

'^  Jure  in  /are   prebendie  fne  predid',    Sed 

Statute  of      '  idem  W.  F.   ulterius  die'   qd'  in'  Sratut'  in 

^  Angl    4   die    Febr'  Anno    Regni    fui    31. 

iVapiid  Weftm'  in  Com'  Midd'  tent'  edit'  int' 

al'  Inaditat'.  fuit  Authoritate  ejufdem  Paf- 

"^  iiamenti, 
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*  liamenti,   Qd'  fi  aiiqua  perfona  vel  perfone 
^  corpora  politica  &  corporat'  ad  aliquod  tern- 
pus  poll  finem  40  dierum  prox'  poft  finem 
ejufdem  Seffion'  Parliament'  pro  aiiqua  fum- 
ma  monetc  munere  dono  proficuo  five  bene- 
ficio  direc^e  vel  indkede  aot  pro  feu  rarione 
alicujus  promiffionis  agrcamenti  conceflipnis 
Obligationis  Conventionis  five  al'  AfTurancie 
&C.  {And  fo  fets  forth  the  jiB^  and  the  corrupt  The  coirrupi 
Simoniacal  Agreement^  much  like  as  it  is  in  a  De~  Agreement. 
clarationupon  a  SifnoniacalContraB.  Vide  2  Inflr. 
Cler.  413.)     Super  quibus   quidem  corrupt* 
Concordia  &Agreament'  predidV  Simoniace 
ut  prefertur  fa^j  ac  in  performation'"  &  exe- 
cution'corrupt'  Concord  &  Agreament'  pretl' 
predidus  S.  poftea  (cik*  29  die  Sept'  Anno 
Regni  d\£ti  Domini  Regis  nunc  32.  apud  O. 
ait'  predi<5l'  ad  Vicariam  Ecclefie  predid'  fie 
lit  prefertur  vacan'  prefentavic  prefat'  /.  B. 
Clericum  ruum  qui  ad  prefentac'  ill'  poftea 
fcilt-  predidV  4  die  Sept'  Anno  32.  liipra- 
dido  fuit  de  U&o  admifs'  infiitut'  &  indud' 
in  eadem  tempore  pads  tempore  didi  Do- 
mini Regis  nunc,  Pofieaque  predid'  J.  B.  in 
ulterior'  performation'  &  execution'  corrupt^ 
8z  Simonac'  Concordie  &  Agreament'  pre- 
did' fie  ut  prefertur  fa£t'  fcilt'  ad  dies  & 
tempora  int'  eum  6r  predid'  S.  proinde  ut 
prefertur  concordat'  &  appundu^t*  predid' 
^o I. 'legally  monete   Angl'  eidem  S. "  &  aliis  Money  paid 
perfonis  per  eum  affignat'  ad  uftim  ipfms  S.  thereon, 
apud  O.  predid'  folvic  &  fatisfecit  iecundum 
formam  etfedum  &  intention'  corrupt'  Con- 
cordie &  Agreament'  predicV,  Ac  ea  ratione 
ab  vigore  predid'  Statut'  de  Anno  31.  pre- 
did' nuper  Regine  Eliz.  fupsr  ut  prefertur 
r.fecitat',  predid'  prefentatio  predid'  S.  ad  Vi, 
cariam  Ecclefie  predid'  fie  ut  prefertur  Si. 


^  moniace 
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By  which  the 
Church  be-' 
came  void, 
and  the  King 
prefcnted  the 
Defendant. 


And  traverfes 
the  Vacancy, 
as  alledged 
ihe  Narr\ 
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moniape  fad',  Ac  pred'  Admiffio  inftitudo 
&  indudio  ipfius  J.  B.  in  eadem  Vicaria  fu- 
perinde  ut  prefertur  habit'  &  obtent'  penicus 
vacue  ac  nuUius  vigoris  neque  efFedus  in  Lege 
deven'  &  exiftunr,  eaque  ratione  Ecclefia 
predid'  vacavit.  Per  quod  ac  vigore  predid' 
Statuti  de  Anno  3  r.  predid'  nuper  Regine 
Eliz-  ad  eundem  Dominum  Regem  nunc 
idoneam  perfbnam  ad  Ecdefiam  Vacarie 
predid'  fic  ut  prefertur  vacan'  pro  hoc  tern, 
pore  &  turno  pertinuit  prelentare^  Ac  idem 
Dominus  Rex  nunc  poilea  fcilt'  12  die  Julii 
Anno  Regno  fui  Angl'  35-.  eisndem  W.  F. 
Clericum  fuum  ad  Vicariam  predid'  fic  ut 
prefsrtur  vacan'  prefentavit  prout  ei  bene 
licuic^  Idemq;  W.  F.  ad  predid'  prefentation' 
didi  Domini  Regis  nunc  fuit  admifs'  inftitut' 
&  indud'  in  eadem  tempore  pacis  tempore 
didi  Oomini  Regis  nunCj,  £t  Vicarius  imper-^ 
fonat'  in  eadem  Vicaria  ex  prefentatione  ilia 
ante  diem  impefrac'  Brevis  Originai'  ipfius  S. 
fuic  <Sr  adhuc  exiftit^  Abfq^  hoc  qd'  Vicaria 
predid'  vacavit  per  mortem  predid'  J.  B, 
modo  &  forma  proui  per  narr'  predid'  fu- 
perius  fupponitur^  Et  hoc  parat'  eft  verifi- 
care,  Unde  pet'  judic'  fi  predid'  S.  Adion' 
fuam  predidV  vers'  eum  habere  debeat,  &c. 
E.  Lutivkhe, 

^-  Vide  Ciifrj  £7^.607,  608,  &c, 
^  Vide  ante^    Et  vide  i  Brov^n.  298.    Bar 
per  Stat'  de  Simony, 
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Bar  per  Caufe  de  Simony  pleaded  briefly. 
Et  Exit*  inde, 

ff,  ^  T7T  pred'  Epifcopus  per  J.  G.  Attorn' 
-,,    *^  \_j  fuum  ven*  &  defend'  vini  &  injur* 

*  quando^  &c.  Ec  die'  qd'  predid'  W.  A6tion' 

*  faam  predict'  vers'  eiim  habere  non  debet, 
9  quia  die'  qd'  idem  W.  B.  ante  diem  impe- 
^  trac'Brevis  Original'  ipfiusW.  fcilt'20  die  M. 

'Anno  Regni  Domine  Regine  nunc  8.  Apud  j,L.  prefent= 

*  Civit'  Nove  Sarum  in  Com'  predid'  per  Lit-  ed  by  the 

*  teras  fuas  figillo  fuo  (igillac'  prelentavit  eidem  P^ai^ififf- 
^  Epifcopo  adtunc  Ordinario  Ecdefie  predid' 

t  quendam  J.  L.  Clericum  fuum,  ipfum  Epi(^ 
f  copum  adtunc  &  ibm'  requirendo  qd'  ipfe 
f'  eund'  J.  L.  ad  Ecclefiam  predid'  tunc  vacan' 

*  admittere  ac  ipfum  in  eadem  inftituere  & 
'  induci  facere  dignaretur.  Super  quo  predid* 
'  J.  L.  adtunc  &  ibm'  examinac'  de  habilitate 

*  tam  de  moribus  quam  de  fcientia  per  eund' 
'  Epifcopum  utrum  ipfe  habilis  &  idonea  per- 

*  fona  fuit  ad  Ecclefiam  predict'  admitd  necne, 

*  Et  quia  idem  J.  L.   ante  prefentat'  predid'  But  was  refu- 
^  fuperius  fpec'  per  Simoniam  apud  W.  pred'  ^^^  ^°  ^^  ^^" 
'  obtinuit  de  predid'  W.  B.  Redoriam  de  V.S.  ^,lJ['fof'si. 
'  in  Com'  predid%  idemEpifcopuseund'J.L  mony,  d^'f. " 
^  ad  Ecclefiam  predid'  admittere  &  inftituere 

'  adtunc  &  ibm'  recufavit  prout  ei  bene  licuit, 

^  Et  ulterius  idem  Epifcopus  die'  qd'  quecunq; 

'  perfona  aliquam  Rectoriam  vel  Vicariam  per 

Simoniam  obtinet,  non  eft  per  Jura  Ecclefia 

*  capax   alicujus  talis  beneficii  Dignitatis  Re- 

*  dorie  fi^e  Vicarie^  Et  hoc  parat'  eft  verifi- 

*  care,  Unde  pet'  judic'  fi  predid'  W,  Adion' 
^  fuam  predid'  vers'  eum  habere  debeat_,  &c. 

*Et 
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Replasto  *  Et  predid'*  W.  die'  qd'  ipfe  per  aliqua 

theSiippny.   <  preallegat'  ab  Actione  fua  predid' habend' 

*  precludi  non  debet  quia  die  qd'predi(ft'  J.  L. 
'  ante  prefenrac'  h^'^  non  obtinuit  de   eod' 

*  W  B.  pred'  Redoriam  de  V.  S.  per  Simoniam 

*  proiit  predid'  Epifcopus  alleg',   Ec  hoc  pet' 

*  qd'  inquiraturperlPatriam,  Et  predid'  Epifco- 
^  pusfimilit',  Ideoxii,  &c.  7^  9  fiiir^. /?<??.  logS. 
'  Vide  Rafi.  Ent,  f  31.  &  vide  Co.  Ent.  ^j6. 
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Dlfcent,  a         jj[  Difcent  pleaded  from  H,  8.   to  Queen 
Roy  al  Royn.  Elizabeth.     Winch,  2.66. 

jf.  Simile^   from  H.  8.  to  King  James,     Rro, 

Vad,  577^  &c.    Winch.  Ent.  697.    \^ide  Winch, 

Rep.  13. 
Vacavit  per       Jf.  *  Ecclefia  vacavit  per  refignationcm  Pla- 
Refignatio-     <  cif^c*,  Winch,  5^2,  &c.  646.  ?lacit.  Gen,  47^-. 
^c^n-  <  UTtnch.  Ent.  748,  787,  &c,   793,  750.     Bro. 

*  Vad.  544>  ^c. 

Simtle^  Per  Fine  and  Sarrender^    Bro.  Re* 

Con- 
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Concerping  Vrefentatiom  by  Turns i 

JJ\  ^  TJAR  concern' prefenration'  per  Tur- 
*  JD  nos  &  Vices,  &c.     Vide  PPincb.  Enr. 

*  650,  63 2,  6^2^  70;.  Co.  Ent.  475-,  4^7.  Bro, 

*  Red.  617.  2  Lut.  1091,  &c,  fVmcb,  Ent,j6i. 

*  Bro.  Red.  408,  c^c. 

Simile,  l?y  Ufurpation  and  Simony y  &c. 

Jf.  *  Ufurpatio  fuper  Regem  placicat',  &c. 
Co.  Ent.  475-,  489.    U^inch.  691.     Hob.  327. 
2  Broovn.  q.66,  Bro,  Vad.  377,  d^^r. 
j//^   '  Ufurpatio  fuper  Reginam.     Wimb. 
Ent.'-jS-j, 

Jf.  ^  Concernen'  Bar  per  Ufurpation'  lupef 
2\\  Vide  Rafi.  Ent.  ^33.  Co,  Ent.  475-, 
495",  497.  Placit.Gen.^q<^^  &c.  Bro.  Red. 62^, 
2  Bro.  236.  ffincb.Ent.^i^.  Hokz^j.  JVincb, 
748,761. 

J]'.  Bar  per  Simonie  per  Clericum  qui  eft  simonv 
perfona  imperfonat'  ad  prefentadon'  Do-  traverfcd, 
mini  Regis.  Repl'^  Qd'  W.  bona  fide 
conceilit  prox'jAdvocation*,  Ec  traverfat'  Si- 
moniacum  contra^um^  Exit'  inde,  Etjfudic' 
pro  Def '  ad  Affias  fuper  Veredidlo.  Wtncb, 
Ent,  775-.  Hob,  165. 

jf,  *  Qu'  Imp'  pro  Rege  fuper  Stat'  de  Si-  Simile 
monia_,  Bar  per  Patronum,  Qd'  ipfe  pura 
fponte,  &c.  prefentavic  Clericum,  Et  tra- 
verfat'  Simoniacum  contradum,  Clericus  pla- 
cicat'  idem  Placitunij  &  exit'  fuper  ambobus. 
2  Brown,  2 1  9. 

/.  '  Similis  Placitum  &  fimilis  Traverfia  per 
Clericum,  2  Brown,  zii, 

?  /.'/  Pro 


5ia 


Upon  a  Va- 
cancy by 
Scat,  of  PIu- 
raliries. 


Simony  era- 
yerfed. 


Simony  par- 
doned. 


That  die  laft 
Incumbent 
made  no 
Ele£tion, 
which  Bene- 
fice  he  would 
retain. 


Plerrarty  per 
fcx  Menfes. 


Recital  and 
Avoidanea 
in  S.iiare  Im- 
fedit,  &c. 


Bar  in  Quare  ImpediL 

JJ^.  ^  Pro  Rege,  &c,  Patronus  &  ClericuS 
conjGtuftim  placitant  qd'  R.  pure^  6cc«  pre- 
fentavit  Clericum,  Et  qd'  Patronus  polTef- 
iionat' exiften'  de  Advocatione  virtute  Brevi-J 
um  de  Extent' &  Liberate  ad  Ecclefiam  va- 
can'  prefentavit,  Et  Ecclefia  modo  vacan'' 
per  Stat'  de  Pluralities^  Patronus  prefentavit 
al'  Def.  Et  travers'  Simoniacum  Contract' 
int*  R.  &  ejus  Qericum^  Et  Iffue  inde. 
iVtn.  Ent,  712.     Vide  Hob.  1 67,  i     , 

[f.  V  Pardonac'  Simonie    placitat'  poll  ult' 
Continuanc'   &   Demurr'  inde.    Id,  Winch 

714. 

jf.  ^  Per  Clicum*,  qd'  eft  perfona  imperfo- 
nat'  ex  prefentatione  Domini  Regis,  Et  qd' 
ult'  Incumbens  poft  edition'  A6V  pro  reftau- 
ratione  Minifleriorum  non  fee'  aliquam 
elecllonem  utrum  beneficiorum  retinere  vel- 
ler^  infra  tempus  convenien  fcilt',  &c.  Per 
quod  Dominus  Rex  ante  conceffionem  per 
eum  fac5t'  Domino  B.  prefentavit  Def  De- 
murr' inde.  JVincb,  Ent,  ni6. 
jf,  ^  Per  Clicum'  proteftando  qd'  Dominus 
Rex  non  fuit  feit'  in  jure  Ducat'  Lane',  pro 
placico  qd'  idem  Rex  prefentavit  ipfum^  Et 
qd'  Ecclefia  fuit  plena  de  eo  per  fex  menfes 
ante  Orig'  pros',  Et  Demurr'  inde.    Id,  7^1, 

Upon  the  Statute  of  Pluralities  pleaded, 

/!  TN  ^are  Imj^edlt^  for  the  Queen^  upon 
X  the  Statute  of  Pluralities  to  prefent  to 
the  Church  o^Chalfoit^  reciting  the  Stat.  21 
H.  8.  ca^.  13.  And  that  M,  Bifhop  oi  Lincoln^ 
being  feized  of  the  Advowfon^  collated  Gregory 
Garth ^  who  being  qualified  accepted  of  Hemy. 
themfied^  and  afterwards  accepted  Wallingford^ 
and  fo  Chalfont  became  void.    Vide  2  Lut,  1083. 

Bar, 
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Bar,   confefling  that  the  Bifhop  of  L.  was  Bar. 
feized  of  C.  and  collared  G.  G.  which  G.  was 
qualified,    and   accepted   H.  but    afterwards, 
and  before  G.   was  inducted,    the  Bifhop  was  Blfliops  rran- 
taanflated  to  /^  and  T,  fucceeded    him,   and  flated,  &c. 
that  G.  afterwards  accepted  Z^.  and  the  faid  T, 
the  Bifhop    collated    one  Ince^  That  T.  the 
Bifliop  was   tranflated    to   f^.  and    that   the 
Bifhop     now    Defendant     fucceeded    him  ; 
That  the  Church  of  C  was  void  by  the  Death  Vacation  a  d 
of  Ince^  and  the  Bifliop  collated  the  Defendant  Collation. 
L.  and  that  he  had  been  Parfon  for  Six  Months, 
and  more.     Idem  ioS6,    And  here  the  Repor- 
ter obferves.  That  it  appears  by  the  Records, 
that  the  Bifhop  of  Lincoln  did  not  prefent  Ince 
till  after  the  two  Years  incurred,    after   the 
Acceptance  of  the  Church  of  WalUngfor^  by 
Ganh^   whereby  the  Tide  by  Lap  was  veiled  Lapfe  to  tlie 
in  the  Queen;  yet  forafmuch  as   the  Bifliop  Queen  avoid- 
afterwards  collated  Ince  to  the  Church  of  Chal-  ed. 
font  J  and  he  died  Incumbent,    the  Queen  had 
loft  her  Prefentation ;   and  cites  2  Cro.  216. 
Cumber  againft  the   Bifliop   of  Chicbefier  and 
Green ^  ^  Cro,  44.     Beverly  vers'  Cornwall   119. 
The  Queen  againft  the  Bifliop    of  L,  &c. 
Hob.  152. 

Obfervatiom  i^pon  the  Statute  of  Pluralities. 

HOW  to   plead  the  Statute   of  21   H,  8. 
of  Pluralities,  as  to  the  Commencement 
thereof,  vide  i  Lut.  i<\.o.  A. 

Where  it  is  neceilary  that  in  Pleading  it  Yearly  Va- 
fiiall  be  alledged.  That  the  firft  Benefice,  a.t  the  ^ue. 
Time  of  accepting  of  the  fecond,  was  of  the 
yearly  Value  of  8 /.     Id.  j^o^,  b: 

That  the  Value  fliall  be  taken  according  to  How  taken 
the  Kings  Books^ /W.  and  the  Words  of  the 
*  Cannon 


§12 

Voidance. 

Simile. 


Where  if  the 
King  or  Bi- 
(hop  prcfcnC 
without 
Title. 


Demurrer  to 
a  Patron's 
plea  and 
Triverfe! 


Bai:  in  Quarc  Impeciit. 

Ganonof  the  Council  of  Later  an  ^  and  where^ 
how,  and  to  what  Purpofe,  a  Churchisvbid 
by  that  Canoh.     Id.  \^o6. 

Where  the  Churchis  void,  as  to  a  Stranger 
before  Deprivation.     U.  1307; 

Where  if  the  King  prefent,  prBiHiop  col- 
late by  Lapfe,  not  having  any  Title  of  Lapte; 
if  fuch  Prefentee  is  perfect  Incumbent  as  to 
Offerings,  Tythes,  &c.  altho'  the  Parfbnage 
IS  not  gain'd  thereby.  U.  1507.  and  where 
Notice  is  requifite  in  fueh  Cafe^  ibid,  c>^  X308. 

In  2  Lut.  1645,  A^on  'v^Ti  Efffi-i  Sarurhy 
Bnowfty  and  Sherwin^  &*  ihm^  1663.  upon  a 
Demurrer  to  the  Plea  of  the  Patron  Brown^^ 
Eo  <]d'  tlacltum  iW  eft  ittcertum  duplex  (^  caret 
forma  fcilt^  in  traverfando  fredicl^  W.  ducem  S. 
Nepotem  predict  Due  is  primo  mentionat*  ft*ijjh 
feit'  de  Advocation  prediH*  ut  de  feodo  taUiato, 
It  is  obferved^  That  there  is  a  grand  Pro- 
lixity in  the  Count ;  for  after  that  thereby  ic 
is  alledg'd^  That  Ed^vard  Earl  of  Hertford 
was  feized  for  the  Term  of  his  Life,  all  the 
Remainders  over  are  exprefs'd  at  large, 
of  which  there  is  no  need  ;  but  it  had  been 
better  if  they  had  been  concifely  exprefs'd  by 
fuch  Words,  'viz,.  Remaneria  inde  modo  ^  form^ 
frout  preantea  limit at"^  fpc^an\  or  by  Words  CQ 
that  EfFecl:. 

jf.  ^  Patronus  cogn'  Action',  Clicus'  placi- 

*  tat'  qd'  pater  Patroni  obiit  feit'  de  Advoca- 
'  tione  que  difcend'  Patrono   qui  prefcntavit 

.*  Def,  £t  travers'  qd'  pater  concefEt  prox' 
^  Advocation'  Qiier'  &  Exit'  inde.      i  Bro. 

*  300, 

Plea  and  Tra-      ^  J}>  Per  Clicum'  cogn' partem  Narr',    Ec 
verfe,  dg  Fa-  *  placitat'  qd'  acra  terre  ad  quam,  &c.  difcend' 

*  R,  qui  dlmific  patrono^  qui  prefemavit  Def^ 


N©  need   of 
Prolixity. 


Difcent  and 
Traverfe. 


cstimt. 
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*  Et  travers'  qd'  ulc*  vacaco'  fuit  prox'  &  prima 
^  vacaco'  poll  legacon',  pacronus  Demur'  ad 
^  placitum.  Winch.  Ent,  768. 

f.^'  Patronus &  Clicus'  jungunt^  Et placitant  Traverfe  of 

*  qd'  T.  felt'  de  Advocatione  legavic  Patrono^  the  Legacy, 

*  qui  prefentavit  al'  Def,    Et  travers'  qd'  T.  ^^• 
^  legavit  quer'_,  Et  IlTue  inde. 

I  fliall  add  no  more  upon  this  Head,  but  References, 
further  refer  you  to  the  two  general  Tables  of 
Mr.  Townfend  and  Mr.  Cornwall'^  alfo  to 
iJ<3E/^/^s  Entries^  Coke' s  EmnQ%y  &c.  where  you 
may  find  full  Diredions  to  each  Particular  of 
Declarations^  Bars,  Pleadings,  and  Judgments, 
neceflary  in  this  Adion. 

And  for  full  Inflrudions,  as  to  the  Matters  The  Clersv 
of  Pleading  and  Obfervrations  on  this  Head,  I  Man's  Uw: 
take  the  Book,  Entituled,  [The  Ckrgy-Man's 
Law,  Or,  Tbe  Compleat  Incumhenf\  to  be  the 
Jateft  and  bed  Extant ;  it  was  lately  reprinted 
in  1 71 2.  in  Two  Volumes  in  Odavo,  the  Con- 
tents of  the  Chapters  whereof  (moH  material 
forourPurpofe)  are  as  follow  ,•  wherein  alfo 
feveral  other  foregoing  Matters  will  appear. 

The  CONTENTS  of  feveral  Chap- 
ters contained  in  the  Two  Volumes 
of  the  Ckrgj'Mans  Law,  &c. 

VOL.    I. 

Chap.  I.  YyEneficeSj  by  ivhat  Means  they  become 

Jj  'void,     Ofyoidance,  by  the  A^  of 

God.     From  what  Time  Lapfe  Jhall  incur  upon 

ftich  Avoidance.  Page  r 

Chap.  II.    Voidance  by  Ceffion^  by  Camn^  and  by 

Statute  Law  ^  and  of  the  feveral  Eff'e^s  of  fuch 

Avoidances^    Benefices  incompatible^  g 

{-  I  Chap,' 
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Chap.  III.  Of  Vluralities^  ^aUficationi^  Dlf- 
penfations  afid  Commendams,  14 

Chap.  IV.  Of  Refignations,  and  Exchange  of 
Benefices.  46 

Chap.  V.  Church  void  hy  A5}  of  Lav/,  Of 
Simony y  Scc.  5*2 

Chap.  VI.  Church  'void  hy  taking  Orders ^  Ad- 
mijjlon^'  Jnfiitution^  &c.  Sif^oniacally ;  or  for 
not  fubfcribing  the  Articles^  &c.  And  of  De^ 
frivation.  82 

Chap.  VII.  Of  Advowfons ^  and  Right  of  Pa- 
tronage ^  Appendant  and  in  Grofs,  103 

Chap.  VIII.  Of  the  Rtght  of  Patronage^  to 
Tinhorn  it  ffliall  be  f aid  to  belong.  Of  Coparceners^ 
and  Tenants  in  Common,  115' 

Chap.  IX.  Right  of  Vrefentation^  hy  what 
Means  it  may  pafs  from  one  Terfon  to  another ^ 
and  hoiv  it  may  come  to  the  King.  120 

Chap.  X.  Advowfons  and  Right  of  Vrefentation^ 
how  granted  over  from  one  Ferfon  to  another, 
what  Grants  are  good^  or  not,  132 

Chap.  XI.  Right  of  Vrefentation^  hy  what 
Means  forfeited.  1 5^8 

Chap.  XII.     OfLapfe.  182 

Chap.  XIII.  Of  Ufurpaticn^  and  the  feveral 
Confequences  thereof^  and  of  the  Writ  of  Right 
of  Advowfon,  204 

Chap.  XVIII.     Of  Commendams.-  55:8 

Chap.  XIX.     Of  Curates  and  Le^iurers,        365' 

Chap.  XX.  Of  Prefentations  and  Admijjion  of 
Clerks  prefented  •  what  Prefentations  are  good  • 
and  what  are  Caufes  fufficient  for  the  Bijhop  to 
refafe  to  admit  ^  of  jure  Patronatus  and  Q^ 
veats.  570 

Chap.  XXI.  What  Remedy  for  a  Clerk  prefent. 
edy  if  the  Bijhop  refufe  to  admit  him^  &c.     Of 

Duplex  Querela,  &Jure  Pacronatus.      ^\o 

Chap. 


Clergy-Man's  Law.^  •  515 

Chap.  XXII.  Of  the  Writs  o/Quare  Impedit^ 
and  Jjjife  of  Darrein  Prefentment,  for  "what 
and  for  "whom  they  are  maintainahky  and  upon 
'what  Seifiny  &c.  425 

Chap.  XXIII.  Writs  of  Quare  Impedic,  and 
Darrein  Prefentmenti  hovj  to  be  brought.  447 

Chap.  XXIV.  Quare  Impedir^  and  Dar- 
rein Prefentment ;  by  ivhonty  againft  ivhomy 
and  in  'what  County  to  be  brought*  and 
what  jhall  be  fuficient  Caufe  to  abate  fijch 
Writs.  45-5 

Chap.  XXV.  Declarations  in  Quare  Impedic, 
&C.  in  what  Manner  to  be  framed^  and  what 
ought  to  be  alledged  therein.  483 

Chap.  XXVI.  Of  Procefsy  and  Pleas  in  Quare 
Impedic,  and  Darrein  Prefentment  *,  what 
Tleas  are  proper ^  and  ought  or  may  be  pleaded 
hy  the  Ordinary^  Patron  and  Incumbent  refpe-- 
Bively  ^  andof  ivhat  Matters  a  Jury  in  Quare 
Imped  it  ought  to  inquire,  490 

Chap.  XXVII.  yW^w^wf/ /»  Quare  Impedir, 
&C.  and  of  Writs  to  be  awarded  to  the  Bifjop 
upon  fuch  Judgments.  5"  18 

Chap.  XXVIII.  The  EffeBs  of  a  Judgment  in 
Quare  Impedic,  and  Darrein  Prefentment, 
and  of  the  Writ  awarded  to  the  Bijljop^  &c« 
to  admit ^  &C.  grounded  thereupon.  What  is  to 
he  done  upon  fuch  Writ^  and  what  Return  the 
Bijhop  may  make  thereunto,  f  5  o 

Chap.  XXIX.  Of  Writs  of  Error  upon  Judg^ 
ments  in  Quare  Impedit,  and  Jfjiz^e  ofDnr- 
rein  Prefentment  f^P 

Chap.  XXXVII.  Of  Re/idencej  and  Non-refi- 
dence.  673 

Chap.  XXXVIII.  Of  Corporation^^  Sole  and 
■^ggregate^  and  the  Statutes  concerning  Mort- 
main,  6^0 

Lit  Replevin 
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Replevin  &  Avowry, 


Replevin  iy  Avowry. 

The  Nature  of  Replevin^  Avowry^  and  DU 
firefs^  is  explained  in  the  Second  Fart  of 
Inftruftor  Clericalis,  Tif  eod\ 

THE  Bars  and  Avowries  relating  to  this 
Head^  divide  themfelves  into  many  Bran- 
ches, as  folio werh;  and  they  are  alfo  many  of 
them  long  and  intricate,  and  therefore  can- 
not be  fet  down  at  large  in  this  Treatife,  but 
we  will  a  little  infiftupon  each  Particular. 

F  I  Z. 

1.  Tleas  in  Abatement, 

2.  Non  cepit  Averia. 

3.  Cepit  in  alio  Loco. 

4.  Def  cogn'  ut  Ballivus. 
5".  Def '  advocat  in  jure  fuo  propr'. 

6.  Def  advocat  in  jure  Uxoris. 

7.  Proprietas  Averiorum  placirat'  per  Def*. 

8.  Licenc'  ad  iniponend'  Averia  placitac. 

9.  Bar  pur  Damage  fefant,  vide  ante. 

10.  Avowry  fur  7/V/^. 

1 1 .  Avowry  pur  Rent -charge. 

1 2.  Simile  pur  Rent  fur  Demife. 

13.  Simile  ^\iv  Services^  &  Bar  inde. 

14.  Avowry  pur  Amercement. 
15'.  Simile  pur  Fine. 

1 6.  Simile  pur  Pay n. 

17.  Avowry   fur  Prefcription    on  Cuftom 
^  de  Common,  Et  Bar  inde. 

18.  Simile  de  Inclofures,  &  Bar  inde. 

1 9.  Gage  Deliverance, 
zo,  Judicia  in  Replevin, 

Firft, 
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Firft,  Let  it  be  obferved,   that  by  a  Stat.  PlaintiiFin 
made  4  &  S  ^««^.  ^'P-  i<^-    For ^  Amendment  ^(^'l'^''^^ ^^J 
of  the  LaWy   'tis   enaded,    That  it  fliall    and  ^y^feterar 
may  be  lawful  for  any  Defendant  or  Tenant  Matters  as  h« 
in  any  A<^ion  or  Suit,  or  for  any  Plaintiff  in  fliaU  think 
Replevin^  in  any  Court  of  Record,    with  the  ntceflary. 
Leave  of  the  fame  Court,   to  plead  as  many 
feveral  Matters  thereto  as  he  fliall  think  necet 
fary  for  his  Defence. 

Provided  neverthelefi,  That  if  any  fuch  Mat-  Bur  Cods 
terfhall,  upon  a  Demurrer  join'd,  be  judged  agamft  him 
infufficient,  Cofts  fball  be  given  at  the  Difcre- ^[^"^^''J^^^ 
tion  of  the  Court:  Or  if  a  Verdi(^  fhali  be  found  ankfs  &i 
upon  any  Ilfue  in  the  faid  Caufe  for  the  Plain-       ^' 
tiff  or  Demandant,   Cofts  (hall  be  alfo  given 
in  like  Manner,    unlefs  the  ]udge    who  tried 
the  faid  Iffue  fhall  certifie,    That  the  faid  De- 
fendant or  Tenant,    or  Plaintiff  in  Replevin^ 
had  a  probable  Caufe  to   plead  fuch  Matter, 
which,   upon  the   faid  Iffue^    Ihail  be  found 
againft  him. 

I.  Abatement^  for  that  the  Vlaintiff' onght 
to  have  ASlion  of  Detinuej  and  mt 
Replevin. 


Jf.^  T^T  predia'  J.  H.  per  R.    D.  Attorn'  Abatemenf, 

'  JCi  fuumven'  &  defend'  vim  &   injur' f"^^  ^^^r 
*  quando,  &c.  Etidem  J.   H.  pet'  judic'   de     '"'""•'^ 
^  brevi  predid'  quia  die'  qd'  predict'  J.  W. 
^  dif^n  tee'  nnn  fnnnnnit  CAncon'  nrpHi/>'    fieri 


dido  tee'  quo  fupponit  capcon'  predid'  fieri 

*  apud  N.  predid'  deliberavit  eidem  J.  H,  ca« 
^  talla  predid'  ad  ea    ad  uitim   ipfius  J.  W, 

*  falvo  cuftodiend',    Virtute   cujus  liberation' 

*  idem  J.  H,   catalla  ill' adtunc  &  ibm'cepit^ 

*  que  quidem  capco'  efi  eadem  capco'  de  qua 

*  idem  J.  W.  fe  modo  querit*.      in  quo   cafu 

L  1  2  *  iduw 


Plaintiff  de. 
Hvered  the 
Cattle, 
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^  idem  J.  W.  heret'  vers'  ipfum  J.  H.  Action' 

*  Detention'  Catall'  &;  non  Adion  per  didum 

^  breve  de  Rep!eg%  Ec  hoc  parat'  elt  verificare, 

^  unde  pet'  jadic'  de  brevi  predid'^  &a 

Repr  qd'  "^  E^"^  predid'  J.   W.    die'    qd'  breve  fuum 

Def  cepit.     ^  predid'  per -aliqaa  per  predid'  J.  'H.  prealle- 

^  gat'  calfari  non  debet,   quia  idem  J.  W.  die* 

^  qd'  predid'  J.  H.  tee'  caption'  predid'  fad' 

^  cacaila  predid' deinjar' fua   propr'  cepic  in 

^  forma  qua  idem  J.  W.  fuperius  vers'  eum  que- 

Trarerfe  De- '  vituv^  Abfq;  hoc  qd'  idem  J.  W.  deliberavit 

livery.  '  eidem  J.   HCataila  predid'  in  forma  qua 

'  idem  J.  (uperias  allegavit.     Et  hoc  parat'  eft 

'  verificare,    Unde  pec'  jadic'  fi  breve  fuum 

^  predid'  ro'ne  preallegat'  caiTari  debeat. 

lilie  fus;  De.      *  Et  predid'  J.  H.  die'  qd'   predid'    J.  W. 

-^  /ery.  ^  deliberavit  eidem  J.  H.  cacalia  pred'  in  forma 

qua  idem  J.  H.  fuperius  placicando  allegavit, 

Et  de  hoc  pon'  fe  fuDerPriam\  Et  qd'J.  W. 

fiiic',  &c.     Vide  Rafi.  Ent,  ^69. 


Aliter  poji  Oyer  eo  qd'  CapelUnus  Cantarie 
non  ep  mm  dignitatis ^  Et  Judic  pro 
Def,  &c. 

Narr*.         .  ][.  ^  y^Ominus  J.  Gapellanus  Cantar'^  &:c,  , 
'  X^J  ilium  fuit  ad  refpond'  ].  B.  de  pla- 
^  cite   quare   cepit  Averia  ipfius  J.  B.  &  ea 
'  injufte  detinuic  contra  vad' &  pleg',  &c.  Et 

*  unde  idem  J.  B.  &c.    Et  predid'  J.  C  in 

*  propr'  perfbn'  fua  ven'  &;  defend'  vim  & 
Defendant  ^  injur'  quando,  &c.  Et  pec'  audicum  Querer 
prayiOyerof^  decapcion'  &.detention' Averiorum  predid' 
the  Plaint.      <  coram  Vic'  Com'  predid'  ha:    &  hie  in  Cur* 

*  ad  hunc    diem   fcilt*  in  Cro',    &c.  Virtute 
'  brevis  Domini  Regis  de  Recordare  retorn', 

*  Ec  ei  legitur  in  hecverba^  J.  B.  queritur  de 
'_  Domiao  J,  CapsUano   Cantarie,    &c.   de 

*  pUciCQ 
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placito  caption'  &  injafte  detention'  Averio- 

rum,  pleg'  de  pros'  de  Avenis  prcdid:'  retorn' 

fi  retorn'  inde  adjudicetur  J.  T.  &  J.  H.    Et 

fuper  hoc  idem  J.  B.  pet'  judic'  de  querel'  Abatement. 

predi(5t'  eo  qd'  Capcllanus  Cantar'  non  efl 

no'en  Dignitatis,   Et  idem  J.  C.  in  querela 

ill'  non  noiat'  per  aliquod  cognomen  unde 

pet'  judic'j  Et  qd'  querel'  ill'  caffet'  &  retorn'  .' 

Averiorum  predi<5i'  fibi  adjudicet',  &c.    Et 

quia  videtur  Juflic'  hie  qd'  querel'  predicl'  Ju^Jic'  pro 

non  eft  fufficiens  in  Lege  ad  prefat'  J.  C.  ^^^'• 

coram    Juftic'  hie    ad  eand'  querei'   poni 

refpond'  eo  qd'  Capellanus  Cantar'  non  eft 

no^en  Dignitatis.   Ac  idem  J.  C.  in  querel' 

ill'  per  aliquod  cognomen  non  noiat' Cons' 

eft  qd'  predicV  I.  B.  nihil  capiat  per  querel' 

fuamfed  fit  inmia'  pro  falfoclamore  fuo^  &c.  R^to^'n'  Ave- 

Et  predia'  J.  C.  eat  inde  fine  die,    Et  ha-  "orumagard. 

beat  retorn'  Averiorum  predict',  &c.     Vide 

Ra/i;  Ent,    5*70,      Simile  Upper-Bencb  Prece^ 

dents  95. 

^  Vide  Abatement  de  Narr'  puis  fecond  Delive-  ^1*  Cocnry. 

rafjce^  Eo  qd'  Locus  captionis  eft  in  aF  Corn'. 

I  Townf.  Jud.   274.    Tbef,  Brev.  6^,  by  Way 

of  Recital. 

Jf,  '  Narr'  fuper  fecunda  deliberatione  de  locus  csptlo- 

Averiis  capt'  in  2  Locis  apud  B»  placitum  in  nis. 

Eftopple,    Eo  qd'   Quer'  prius  narravit  vers' 

Def '  de  captione  in  uno  Loco  in  C.  ^  Erownk 

317- 

J[.  Vide  3  Lev,  Rep.  121,  ^c.    Bar  in  Re  fie.  AforsnerHe. 
'vin^  by  a  former  Recovery  in  Trefpafs  plead-  ^^*Z^  J^ 
ed,  to   which  the  Defendant  demurred,    M^  pleaded! 
123.     And    Note,     That     the    Replevin    was 
brought  for  two  Geldings,  to  which  the  Defen- 
dant pleaded,    That   the  Plaintiff  had  before 
brought  an  Action  of  Trefpafs^  Q^an  vhnffim  > 

L  1  4  frfgn 
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ffegtt  ^  duos  E^uos  cepic  (^  ahuxit,  ^e.  and  re- 
covered 40  i.  Damages^  and  14/.  Cofts;  and 
avers.  That  the  Spadones  in  this  Declaration^  and 
E(^uos  in  the  former  Declaration,  were  the  fame  ; 
and  alfo  the  taking  thereof  was  the  fame :  To 
which  the  Plaintiff  demurr'd  generally,  and 
upon  the  Argument  the  Court  adjudged. 
Averment,  i.  That  the   Averment  was  good  enough, 

for  that  E^uos  is  a  general  Word  for  all  forts  of 
Horfe  Beafts. 
SuchReco-         2.  It  was  argued,    That    the  Recovery  in 
very  no  Bar    Trefpafi  ihould   be    no    Bar  in   this  Ac5lion, 
in  Replevin,     ^hich  is  for  the  Cattle  the!* Felves,   the  other 
only  for  the  Damages  of  taking,  &c,  and  not 
for  the  Value  of  the  Cattle ;  and  fo  it  feem'd  to 
be,    for  it  could  not  be  fuppofed  that  40  /.  was 
Judlc*  pro       the  Value  of  the  two  Horfes,  whereupon  Judg- 
Qaer\  ment  was  given  for  the  Plaintiff,  Id.  124,  125-. 

but  it    is  there    made   a  Que  re,   becaufe  no 
Q-  Averment   for  what  the  Damages  in  the  firft 

Ailion  was  given,  neither  did  it  appear  for 
what  they  were  given,  but  only  by  Suppofal, 
and  refers  to  Lacon  and  Bernard^  Cafe  in  the  ift 
of  Cr^.  Rep.  in  Trefpafs. 

See  3  Levinz.  194,  &c.  Bar  in  Trefpafs  by 
a  former  Adion  of  Replevin, 
.p^  ]  t  a  See  2  I«f.  iiis^  ii7^j,  c^^.  Eflopple  to  a 
j^gfg^^gpjf^jj.  Bar  after feveral  Imparlances  m  Replevin:  The 
ed  after  feve- Defendants  confefTed  the  whole  Declaration, 
ral  Contiuu-  which  was  for  taking  a  Waggon  21  JulH^  1  IF. 
ances.  ^  M,  and  then  plead  a  Releafe  of  the  Plaintiff's 

to  the  Defendants,  daced  6  Feb.  i  W,Bi  M, 
and  the  Plaintiff  replies,  by  Way  of  Eflopple, 
That  the  Defendants  ought  not  to  be  admitted 
to  fuch  a  Plea,  becaufe  the  Plaintiff,  A/i- 
chaelrfjasTQvm  paft,  had  declared  modo  &  forma 
frediB\  and  that  the  Defendants  had  imparl'd 
to  O^ab'  Hill\  and  afterwards  another  Impar- 
lance 
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lance  in  Cro.  Trin.  frout  per  Record'  in  Cur\  &c, 
and  demand  Judgment,  if  the  Defendants  ought 
to  be  admitted  lb  to  plead.  Defendants  de- 
mur. 

And  upon  the  Argument  it  was  faid,  That  Eftoppte  dif- 
the  Defendants  were  not  eilopped  to  plead  the  allowed. 
Releale,  notwithftanding  the  Imparlances;  for 
the  Diverfiry  thro'  all  the  Books  was.  That 
before  Iflue  the  Continuances  are  not  mention- 
ed, but  always  after,  and  then  it  ought  to  be 
pleaded  after  the  laft  Continuance. 

Upon  the  firfl  Argument,  Juftice  Towell^ndi  judgment  pto 
Rokehjweveol^  Opinion  that  the  Plea  was  good,  Def'  niii. 
and  gave  Judgment  for  the  Defendant,  vijt^  &c, 
and  then  it  was  argued    again  in  Michaelmas 
Term,    and  the  Cafe   of  Alderfon  and  Dowly^ 
3  Reb.%^1.  was  cited  for  the  Plaintiff,    where, 
in  an  Adion  on  the  Cafe  againft  two  Admi- 
niftrators,  for  Money  due  to  thelntefiate,  the 
Defendant  after   Imparlance   pleaded  ABkn^ 
nofjy  d^c.  for  that  one  of  the  Plaintiffs  had  re- 
leafed  to  him ;  upon  which  the  Plaintiff  de- 
murr'd^  and  Judgment  for  the  Plaintiffi  for  per  ohj.  Itonght 
Cur\    the  Plea  ought  to   have   been   pleaded  ^^  ^^^^  ^^^]? 
after  the  laft  Continuance,    and  by  not  fo  f^^^^^^l^ 
Pleading,  the  whole  Benefit  of  the  Releafe  was  Continuance, 
lofi  :  And  many  Precedents  were  cited  in  the 
Principal  Cafe  after  the  laft  Continuance,   but 
they  were  all  after  Iffue  joined.     The  Reporter 
further  obferves,  That  it  was  ordered  to  be  ar. 
gued  again,    but  he  fuppofes  it  was  nor ;   for, 
upon  Search,   nothing  was  to  be  found  in  the 
Vrotbomtarys  Book,   nor  any  Judgment  entred 
on  the  Rolls,  Id,  njj.  AndFol.  1178.  he  fur- 
ther obferves,  That  by  the  befl  Authorities  of 
the  Year  Book?,    &c.  if  any  Thing   happen  How  focb  a 
pending  the  Writ,    and    before   iifue  join'd,  Macrerhap- 
which  may  be  pleaded  in  Bar  of  the  Adion;  p«n>ngoDghc 

and  ^°^*^*'*'**^ 
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which  proves  that  the  Writ  is  abated,  and  not 
only  abateable  for  it,  ic  may  be  pleaded,  Not- 
withftanding  a  Continuance  after  th^  Thing 
happened ^  and  need  not  be  pleaded,  That  af- 
ter the  laft  Continuance,  &c.  But  then  it 
ieems,  by  the  Opinion  of  Jenour  Prothonatory 
ef  the  Common  Pleas,  that  in  fuch  Cafes  the 
pleading  ought  to  be»  That  fuch  a  Thing  hap- 
pened pending  the  Writ,  as  in  26  Hen,  8.  5. 
Tlac.  13.  But  if  they  are  at  Iflue,  it  ought  to 
be  pleaded.  That  after  the  laft  Continuance^ 
And  Brook,  in  his  Abridgment  of  26  H.  8.  Tit. 
Briefs,  approves  the  Diverfity  there  taken  by 
Jenner^  with  a  Not  a  ie  Di-verfity. 

Bat  in  the  principal  Cafe  here,  the  Repor- 
terobferves,  Thatit  is  not  laid  that  the  Releafe 
was  made  either  before  the  Writ  purchafed, 
or  pending  the  Writ^  or  after  thelaif  Continu- 
aoce. 

2.  Non  cepit  Averia^  ^f^c.  in  Replevin. 

^^''  /•  '  C  T  predi6l'  J.  G.  &  T.  per  T.  G.   At- 

*  C  torn  fuum  ven'  &  defend'  vim  & 
'  injor'  quando,  &c.  Et  idem  T.  G.   die'  qd' 

*  ipfenon  cepit  Averia  predi«51:'  prout  predicl' 
*^  J.  K.  fuperius  vers*  eum  qaeritur,    Et  de  hoc 

*  pon'  Ie  fuper  Priam'.  Et  predid'  J.  K.  filit', 
'  Ihi  ether  Defendant  makes  CGgniz,ance  a$  Bailiffs 

*  ^c  Vide  2  Lut,  1131.  Simile,  R^jl^  Ent, 
^  561,  ^65". 

*  ^i6q  I  Brown  3  i  2.  &  i  Mod,  Jntrand,  %^%, 
^  "  Quoad  partem  Averiorum  non  cepit. 

^  Rsp.Ent.  5-^7,  56^,  n^ 
jf  '  Non  cepit  catalla  &  advocat'  captionem 

*  Averiorum.     Rajt,  En,  5* 65. 
jj[  '  Quoad  part'  non  cepit,    quoad  refid' 

f  cepit  in  alio  loco.     2  BrojvnL  88. 

f.  ^  SimilCj 
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/  *  Simile,    i  Mod.  Intr.    343.    Et   travers' 

*  qd'  cepit  in  loco  in  Narr .  Pvcpl'  qd'  k)cus 
'  vocac'  tam   per  no'en  de  E.  quara  per  no' en 

*  de  H.  Rejo'  qd'  vocat'  per  no'en  de  H.  ran* 
^  turn,  Ec  travers'  qd'  vocat' tam  per  un'quam 
^  al'  &  liTue.     Vide  i^#.  Enr.  ^^6,  i  BroTi^n. 

*  308.    I  Mod,  Intr,  343. 

/  ^  Def '    die'  qd'   funt   diverfi  loci  cogn* 
'  per  idem  no'en,  Et  travers'  qd'  eiltar  locus 

*  in  villa  predid'  cogn'  per  no'en  de  M.  tan- 

*  turn.      I  Mod.  Intr,  341. 

g.  ^ioad  Locum  d^  Diem. 

j^  T  N  a  Replevin  for  taking  his  Cattle,  in  a  Place  Ifthe  Defen- 
1  called  0. Defendant  faySjThat  he wasfcized  dantoDghtto 
of  Three  Acres  of  Land  in  the  Place  where,  &c,  climber  of 
and  fo  avows  for  Damage  Fefant,  and  demands  Acres   &c, 
Cofis  and  Damages  according  to  the  Form  of 
the  Statute;  PlaintiiFdemuiSj  Et  fro  caufis^  Eo 
^d'  predid'   W.  H.    i»  advoeaf  fua  frediB'    non 
ofiendit  quaiititatem  nee  qaalitatem  predid  Loci  in 
^uo^  &c.  and  upon  the  Argument  it  was  infix- 
ed, I.  That  the  Defendant  ought  to  have  al- 
ledged,    that  the  Locus  in  quo  contained  fuch  a 
Number   of   Acres,    d^f.     Sed   non    allocatur, 
2.  That  he  ought  to   have  alledged  of  what 
Efiate  he  was  fcized  of  thofe  Three  Acres,  and 
the  whole  Court  was  of  that  Opinion  :    And 
Juflice  Fowell  (aid.  That  it  had  been  ill  upon  a 
general  Demurrer ;    but  Leave  was  ^iven  to 
amend  the  Avowry  upon  Payment  of  Cofts  by 
Confent.     Vide  2  Lut,  12:51,  &c. 

JJ,  I'  Def    cogn'     caption      pro    dampn'  Traverfe  de 
^  fac',     Ec    traverfat   Locum  captionis,    Et  Heu. 

*  ideo  pet'   judic'  de  Narr'.     Et  pro  recorn' 

*  habeai'  advocat  pro  dampnis  facft'  in  libo' 

^  Tento'^ 


5H 


Simile. 

Dcf  pet' Jo- 
die* deNai'. 


Traverfe. 


Et  pro  retorn* 
advccant. 
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Tento*^  Et  exit'  dc  Loeo  captionis.  j^fi. 
474,  47^.  yet,  Mr.  48^  244.  Ra/}.  ^^^. 
2  Browftl  88. 

Jf,  ^  DeP  traverfat'  Locum  captionis  &  ad- 
vocat  dampnis  facien*^  1^^/.  En.  5*5' 6. 

/.  '^  Simile,  CUft,  Ent,   6^6,   viz. Et 

predid'  E.  W.  L.  &  R.  per  E.  C  Att'  fuum 
ven'  &  defend'  vim  &  injur  quando,  &c.  Et 
pet'  judic'  de  Narratione  predid'  quia  die' 
qd*  ipfi  ceper'  Averia  predid'  in  quodam 
magno  vafto  &  loco  cognit'  in  Com'  predial* 
I'acen'  extra  aiiquam  Parochiam  Viliam  five 
Hamlett'j  vocat'  TUney  Smeeth^  Abfq;  hoc 
qd'  ipfi  ceper*  Averia  predid'  apud  Terring- 
ton  fci'  Johannis  predid'  in  predid'  Loco 
vocat*  St.  John's  Grove^  prout  predid'  J.  C. 
fuperius  vers'  eos  queritur,  Et  hoc  parat' 
funt  verificare,  Unde  pet'  judic'  de  Narr* 
predid'j  &c.  Et  pro  retorn'  Averiorum 
predid'  advocant'  pro  Communia  ad  melTua- 
gium,  &c.    Pertinen . 


Traverfe  See  2  Lt4t.    1 147,  and  up.    where    the 

wamipg.        A'vowry  was  held  ill  upon  a  General  Demurrer, 

becauJe  the  Place  of  taking,  mentioned  in  the 

Xount,  was  not  traverfed. 


ff.  ^  Simile,  &  pet'  judic*  de  Narr'  &  cogn' 

*  in  alio  loco  pro  arrerag'reddit'.    Idem  Clift, 

.S.  '  Qd'  cepit'  Averia  in  alio  loco  in  eadem 
^  Villa  &  cogn'  caption*  pro  Serviciis.  -R^/. 
'  5"  5-4^  5- 5*  ^5  &c.  Bern.  667.  Repl'  qd'  cepit 
'  in  loco  in  Narr'.     Id.  679. 

#  Simile  &  cogn'  pro  ferviciis  &  reddit'. 
^  Thorny,  274.  vide  Rob,  Ent,  4.05', 

ff.  ^  Qd'  captio'  fuit  in  alio  Com'  fur  recital 

*  del  fUa  in  Abatement^  Thef.  Br.  65?. 
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^oad  diem. 

JJl  *  TV  jArr'  de  Averiis  capt'  22  die,  Def* 
'  i.^  advocat'  caption'  2;  die  in  Libo' 
tenco';,  Et  traverfe  caption'  Averiorum  22 
die.  Herrf,  682.  l  Mod.  Intr,  3x8. 
£  '  Et  predia'  Def '  per  A.  S.  Att'  fuum  Simile, 
ven'  &  defend'  vim  &  injur'  quando,  &c.  Et 
bene  advocat'  caption'  Averiorum  predid'  in 
predido  loco  in  quo,  &c.  6c  jufte,  &c.  25  die 
Apr'  Anno  Regni  dideDomine  Regine  nunc 
quarto  fupradido  fadara,  Quia  dic'i  &c 
I  Mod,  Intr,  318. 

Bar  al  Avowry  per)  ^         „  „.     ,      , 
Hors  de  Sen  Fee,]  ^^^''"  ^'^^^^^^ '  ^"^• 

/.  *  T:  T  predid' A.  protedando  qd'  predid'  Sa^  ^«  ^niarit 

\  JU  meffuagium  eft  extra  feod' &:  Domi- ^"^  Pf°P^** 
nu'm  predid'  C.  &  fuit  die  caption'  predid'. 
Die'  qd'  ipfe  ab  Adione  fua  predid'  vers' 
prefat'  S.  Balliu'm,  hundr'  per  aiiqua  prealle- 
gac'  precludi  non  debet,  quia  die'  qd'  idem 
S.  die  &  Anno  predid'  Averia  predid'  in 
dido  loco  in  quo,  &c.  de  injur'  (ua  propr* 
cepit  &  ea  injufte  detinuit  contra  Vad'  & 
Pleg'  Ablq;hoc  qd'  idem  S.  tee' caption'  pre- 
did' fuit  Ballivus  predid'  B.  prout,  &c.  Yid^ 
Rafi.  5* 60. 

j[.  ^  Bar  per  non  cepit  Avaria  &  Iflue,  Et  gar  per  Hors 
advocat'  pro  reddit'  aretro  ut  fuper  verum  defooFee. 
Tenentem  &  infra  feod',  &c.     Et  Bar  al 

Avowry  per  Hors  de  fon  Fee. Et 

predict'  J.  B.  dic'qd'  nee  predid'  J.  C.  cap- 

tionem  Averiorum  in  predid'  loco  in  quo, 

&:c.  juftara  advocare,  nee  predid'  J.  D.  ut 

I  *  Ballivus 
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fiTue. 


Simile. 
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Ballivas  ejufdem  J.  C.  juftam  cogn'  debent^ 
quia  die'  qd'  idem  locus  eft  extra  feodum  & 
Dominu'tn  ipfius  J.  C.  Et  hoc  par  at'  eft  vcri- 
ficare  unde  ex  quo  predid'  J.  C.  fe  J.  D. 
caption'  Averiorum  predi(5i:'  in  predidb  loco 
in  quo,  &c.  fuperius  cogn'  pet'  judic'  & 
dampn'  fua  ea  occo'ne  fibi  adjudicari,  &c. 
Et  predid'  J.  C.  die'  qd*  ipfe  ad  jufl'  advo- 
cand',  Et  predid'  J.  D.  die'  qd'  ipfe  ut  Bal- 
lius  ejufdem  J.  C.  ad  juft'  cogn'  caption' 
Averiorum  predidl'  in  predido  loco  in  quo, 
&c.  per  aliqua  preallegat  precludi  non  debent, 
quia  die  qd'  iJem  Locus  eft  infra  feod'  &  Do- 
minu'm  ipfius  J.  C.  prout  ipfi  fuperius  allega- 
ver'^  Et  de  hoc  pon'  fe  fuper  Priam',  Ec 
predid'  J.  B.  filit.  Vide  Rafi,  Em,  0^. 
^  Idem  5* 66.  Avowry  pur  Services  fur  Ion 
very  Tenant,  Bar  per  Hors  de  fon  Fee,  Et 
IlTueCirceo.    Vide  i  Mod.  Intr,  303,  &:c. 


DeP  cogn' 
uc  Ballivi  E. 


4.   Def  cogn  ut  BallivHs  pur  Damage  fefant. 

£-'  T?T  predia'  N.F.  W.  A.  &  N.  A.  per 
^  JOj  B.  D.  Attorn'  fuum  ven  &  defend' 
vim  Sc  injur'  quando,  &c.  Et  ut  Ballivi  E.  D. 
Ar'  bene  cogn'  caption'  Averiorum  predict"* 
in  predid'  loco  in  quo,  &c.  cum  pertin% 
Et  jufte,  &c.  Quia  die'  qd'  diu'  ante  pre- 
did' tempus  quo  fupponit'  caption'  Averio- 
rum iir  fieri  necnon  eod'  tee'  caption'  ill* 
fad'  idem  E.  D.  fuit  feit'  de  Manerio  de 
V.  cum  pertin'  in  Com'  predid'  unde  pre- 
did' locus  in  quo,  &c,  eft  &:  predid'  tee* 
quo,  &c.  nee  non  a  tee'  cujus  contr'  mem' 
hominum  non  exiftit  fuit  parcell'  in  Domi- 
nieo  (uo  ut  de  feodo,  Et  quia  Averia  predid' 
predido  tee'  quo,    &c.    fuer'    in  predido 

*  loco  cum  pertin'  in  quo,  &c.  herbam  in  eod* 

*  tunc 
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tunc  crefTen    depafcen'    &  dampnutn  ibm' 
facien'  iidem  N.  W.  &  N.  ut  ballivi  predi<5t' 
E.  bene  cogn'  caption'  Averiorum  ill'  in  eo- 
dem  loco  cumpertin'in  quo,  &c.  prodamp- 
nis  predid'  fie  ibm'  fa^'  &  jufte,  &c. 
^  Bar  protefto'  qd'  E.  D.   non  fuic   feit'  de  Bar  per  Com- 
Manerio  de  V.  nee  qd'  predid'  locus  eft  par-  mon  Appi^." 
ceir  predid'  Manerii,  pro  Placito,  the  Place  is  ^^nt\ 
Common  of  pafture^  affsrtatnt'ng  to  the  Plaintiff* s 
Houfe^  Sec.     Jfi,  Ent.  457,    Simile,   i  Saund, 
347.     Vide  poftea  fur  Prefcription,  &c. 
'  Vide  CUft,  6)5-.    i    Bro.  304.    Rob.  Ent. 

*  141^  &c. 

Alif  nt  'Ballivi  G.  B.  in  Medicinis  Do&or\ 
d^  L.  T.  Spinjier,  pur  Damage  fefant. 

SJ.  ;  p'TpredicVR  R  R.M.R  E  &E  D  Def'utBam- 
*  J_y  per  E.  H.  Ate'  luum  ven'  &  defend'  vibeaecogn', 

*  vim  &  injur'  quando,  &c.  Et  ut  Ballivi  G.  B.  &c 
in  Medicinis  Dodor'  &  L.  T.Spinfter,  bene 
cogn'  caption'  Averiorum  predid'  in  predid* 
Locis  in  quibus,  &c.  Ec  jafte,  &c.  Quia 
die'  qd'  predid'  Loci  in  quibus  caption'  Ave- 
riorum predid'  fuperius  fieri  fupponit',  vocat* 
Emlands  Kerce  Doivne  and  Lady  More,  conti- 
nent in  (e  necnon  codem  tee'  quo  caption' 
Averiorum  predid'  fuperius  fieri  ftpponitur 
continebant  in  fc  foo  Acr'  terre  &  po 
Acr'  more  cum  pertin'  in  predid'  feperal' 
paroch'  de  S.  B.  ak*  S.  &  B.  in  Com*  pre- 
did'. Que  quiden?  foo  Acr'  terre  &  yoo 
Acr'  more  funt  necnon  a  tee'  cujus  contr* 
mem'  hominum  nop  exiftit  fuer'  parcel' 
Manerii  de  B,  infra  Com'  predid',  De  quo 
quidem  Maner'  cum  penin'  predid'  G.  B, 
&  L.  T,   diu  ante  tempus  quo  fupponftur 

'  caption' 
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'  caption'  Averiorum  predid'  fuperius  fieri  in 

*  predicl:!s  Locis  in  quibus,  &c.  necnon  eo- 
'  dem  tee'  quo,  &c.  fuer'  (eit'  in  Dominico  fuo 

*  ut  de  feodo,  Et  quia  Averia  predid'  pre- 
^  dido  tee'  quo^  &c.  fiier'  in  predid'  locis 
^  in  quibus,    &c.    Herbam  ipfbrum  G.  &  L. 

*  nuper  ibm'  crelTen'  depafcen'  &  dampnum 

*  ibm' facien'  iidem  R.  R.  R.  &  E.  utBallivi 

*  predid'  G.  &  L.  predicV  tee'  quo,  &c.  bene 

*  cogn'  caption'  Averiorum   predid'  in  pre- 

*  didis  locis  in  quibus,  &c.  Et  jufte,  &c. 
Def  •  pet'  re-  ^  dampnis  ibm'  fic  facien'^  Ec  hoc  parat'  func 
torn'.            <  verificare,  Unde  pet'  judic'  &  retorn'Averio- 

*  rum  predid'  unacum  dampnis  mis'  &  expens' 
^  fuis  per  ipfos  circa  fedam  fuam  in  hac  parte 
^  appoit'  juxta  formam  ftatuti  fibi  adjudicari, 
^  &c.     Vide  2  Saund,  320,  &c. 

j[.  ^  Def    cogn'   ut  Ballivus  pro  dampno 

*  fado,  Bar  qd'  DeP  non  fuit  Ballivus.    Hern, 

*  604.   Flacitat.Gen.  ^c)i, 

5.  jDe/*  Advocat  in  jure  fuo  propr\ 

ff.  ^  f\^'  ^ocus  in  quo,    &c.    eft  liberum 

*  V^/^tentum'  Def  qui  advocat  pro  damp- 

^  no  fco' i3ar' qd' Locus  eft  liberum  Tentum' 

^  Quer  &  non  liberum  Tentam'  DqV, 

pef; Advocat     ^  £t  predid'  W.  per  J.  G.  Att'  fuum  ven\ 

in  jure         t  (6cc.)    Et  bene  Advocat  captionem  Averio- 

^   '  '  *  rum  predid'  in  predido  loco  in  quo,  &c. 

*  Et  jufte,  &c.  Quia  die'  qd'  predid'  Locus 
^  in  quo  fupponitur  caption'  Averiorum  pre- 
^  diet'  fieri  eft  &  tee'  caption'  predid'  fuperius 
'  fieri  fuppoit'  fuit  folum  &  liberum  tentum' 
^  ipfius  W.  Et  pro  eo  qd'  Averia  predid'  dido 

*  tee'  caption'  fieri  fuppoit*  fuer'  in   predido 

*  loco  in  quo^  &c.  Herbam  ibm'  rune'  crefcen' 

*  depafcen'  &:  dampnum  facien',    idem  W. 

^  Averia 
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Averia  ill*  fie  ibm'  dampnum  facien'  cepit 
prout  ei,  bene  licuit  &  hoc  paraf  eft  verift- 
care,  Unde  pet'  judic'  &  retorn'  Averiorum 
predid'  fibi  adjudicari^  &c. 

'  Et  predi(5t' J.  C.  die'  qd'  prediA'  W.^cap-  Baral  Avow- 
tion'  Averiorum  predi<I:V.  in  predido  loco  in  ry. 
quo,  &c.    ro'ne  preallegaf  juftam  advocate 
non  debet  Quia  die'  qd'  predict'  Locus  in 
quo,  &c.   eft  &  predict'  tee'  caption'  pre- 
dict' fad'  &  diu  ante  fuit  Iblum  &  liberum 
centum'  ipfius  J.  C.  per  quod  idem  J.  diu 
ante  tempus    caption*   predid'  Ud:    pofuic 
Averia  predid'  in  predido  loco  in  quo,  &c. 
ad  dcpafcend'  in  eodem  prout  ei  bene  licuir, 
Et  predid'  W.  Averia  ill'  dido  tee'  caption' 
predid' fad' in  dido  loco  in  quo  ^  &c.    in- 
jufte  cepit  prout  idem  J.  ftperius  vers'  eum 
queritur,    Abfq;  hoc  qd'  predid'  Locus  in  Traverf.  fo- 
quo,  &c.  dido  tee'    caption'  predid'  ha:'  !H^^^  ^'^"^"^^ 
fuit  folum  &   liberum  tentum'  predid'   W.  d^p""^ 
prout  idem  W.  fuperius  allegavit,  Et  hoc  pa- 
rat'  ell  verificare,  Unde  pet'  judic'  &  damp- 
na  fua  occo'ne  caption'  predid'  &  injufte 
detention'  Averiorum   predid'  fibi   adjudi- 
cari,  &c. 

*  Et  predid'  W.  die'  qd'  predid'  Locus  in 
quo,  Sec.  dido  tee' capcon' predid*  fuppoit' 
fuit  folum  &  liberum  tentum'  ipfius  W.  prout  jffugfur 
ipfe  fuperius  allegavit,  Et  de  hoc  pon'  fc  fu-  Xraverf, 
per  Priam',  Et  predid'  J.  C.  filit'  Ideo,  &c. 
Vide  Rafi,  Ent.  565-,  5-68,  &c.  Co,  Ent,6oo. 
Vet,  l»tr,  94.  ^  BrownL  267,  390.  Vide 
Rafi,  En,  5-60,  ^59. 


Mm  6.  Def 
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6.    Def  advoc'  in  Jure  TJxoris. 

jj[  I^Efendant  avows,  in  the  Right  of  his 
.L/  Wife,   for  a  Rent  Charge  devifed   to 
her,  fo  that  flie  remained  Sole.    2  5^«w.  196. 
V'Ue  Rafi,  tnt.  f  5^,  and  $6^, 

ff.  One  Defendant  avows  in  the  Right  of  his 
Wife-,  the  others  make  Cognizance,  as  his  Bai- 
liffs for  Rent  Arrear*  Idem  285.  Vide  fo  flea 
Avoivry  fur  Rent^  ^c.     Vide  2  Lut.  1595. 

Hefendant  avovpdy  Pro  damprf  fco'  ubi  | 
felt'  fuit  in  feodo^  whereupon  Plairttiff 
prays^  that  Defendant  may  wage  Delive'-  \ 
rancey  ut  fequitur. 

/  «  TTj^T  fuper  hocpredid^  E.  die'  qd'  pre- 
*  H/  did' M.  de  vaccis  predid'adhucfeit' 
exiftit,  Undeex  quoeademM.  nihil  proprie- 
tatis  clam'  in  eifdem  vaccis,  pet'  qd'  cadem 
M.  vad'  eidem  E.  liberation',  6cc.  Et  inven' 
pleg'  de  liberar'  inde  faciend^  viz.  R.  T.  & 
W.  L  de,  &c  Ideo  predid'  E.  habeat  inde 
liberationem,  &C.  Then  the  Plaintiff  f leads 
for  Common  of  Faflure^  in  Bar  of  the  Avowryj^ 
Vide  Raf:.  En»  559.    i  Mod.  Intr.  316,  517. 

Tender  of  Amends  pleaded  in  Bar. 

THE  Avowry  was  for  Damage  fefant  in 
his  Freehold,   and  the  Plaintiff  pleaded 
Tender  of  Amends,     '  Ante  deliberationem 

*  Aveiiorum  iir  eidem  Quer';   which  was  held 

*  i^K  fi^  ^^  e'f/^A^  to  have  faid^  Ante  imparca- 

*  tionem  Averiorum  ill',  &C.  and  the  Defendant 

*  demurred.    Pro  CO    qd'    oblaco*,    Anglice 

'  tha 
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*  the  Tender  Emend'  predict'  allegat'  fore  ad  la 
^  Conufee  non   eft  fufficiens,  Item  pro  eo  qd' 

*  predid'  quer'  non  allegavit  oblationem  pre- 
^  di6k'   2S.  fieri  tempore  Diftridionis  predid' 

*  cape'  nee  ante    Averia   predid'  fuer'  capt' 

*  Item  qd'  Idem  Quer'  non  monftrat  valor* 
f,  Dampn  pro  quo  Oblatio  emend'  predid' 
.^.  fad'  fuit.    Vide  Co.  Ent.  dog. 

Alif  Bar  al  Avorcry  per  Difclaitner,  Et 
qd^  ohthlit  Def"  fuficien  emendm  pro 
dampno, 

*  ^  TJ  T  predid'  J.  A.  die   qd'  predid'  J.  B.  oifdalmer  o 
^  Xj  ro  ne  preallegat'  caption'  Averiorum  Title. 

predid'  in  predido  loco  in  quo,  &c.  Juftam 
advocare  non  debet  quia  die'  ipfe  idem  J.  A. 
nihil  habet  nee  unquam  habuit  aut  clamat 
nee  unquara  clamavit  aliquod  citiilum  vel  in- 
tereffe  in  predid  12  Acr'  terre  cum  pertin' 
vocat'  K^  Meadoiv  in  aliqua  parte  eorundem^ 
Sed  de  omni  &de  aliquo  titlo'  vei  clameoinde 
penitus  difclam',  Qd'q;  averia  predid'  pre- 
dido' tee'  quo,  &c.  in  predid'  12  Acr'  terre 
in  quo,  &c.  involuntarie  &;  contra  mentcm 
ipfius  J.  A.  intraver'  &  herbam  ibm'  creflen' 
depaft'  fuer'  &  dampnum  ibm'  faciebanr^  That  he  Iiji. 
Et  idem  J.  A^  in  fco'  dic'qd'  immediate  poft  iftediately 
predid'  tempus  predith'  trans'  fuperius  fieri  [^"^J^; 
fuppoit'  fcilt'  eodem  12  die  Nov'  Anno  Regni 
didi  Domini  Regis  nunc  nono  fupradid'  apud 
Paroch'  fei'  P.  iuxta  Civit'  Wigorn'  predid' 
ipfe  obtulit  ad  folvend'  prefat' J.  B.  ^  s.  leglis' 
monete  Anglie  pro  Recompenfatione  &  Sa- 
tisfadione  trans'  predid'  fie  involuntar'  & 
contra  mentem  ipfius  J.  per  Averia  pre- 
,*  did'  fad',  Qpi  quidem  ^  s.  fuer'  fufficien' 

Mm?,  *  Kcom- 
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Judgment 
for  the  A- 
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recompenfatio'  &  emend',  Anglice  Amendsl 
pro  trans'  ill'^  Et  idem  J.  A.  ulterias  in  fcoV 
die'  qd*  predid'  J.  B.  eofdem  f  s.  de  eodem 
J.  A.  recipere  adtunc  &  ibm'  recufavit  &  de- 
negavitj  Et  hoc  parat'  eft  verificare,  Unde 
ex  quo  idem  J.  B.  caption'  Averiorum  pre- 
dic5t'  in  predido  loco  in  quo,  &c.  fuperius 
cogn'  pet'  judic'  &  dampna  fua  occo'ne  cap- 
tion' &  injufte  detention'  Averiorum  iii'  fibi 
adjudicari,  &c.  Demurrer  inde  &  joinder 
in  Demurrer.    Vide  2  Lut.  1595,  ipy^- 


Upon  thefirft  Argument,  for  the  Defendant 
Cur'  advijare  Wf,  but  at  another  Time  the 
Court  gave  Judgment  una  voce  for  the  Avow- 
ant ;  for  they  were  of  Opinion,  that  the  Stat. 
21  Jac.  I.  did  not  exend  to  this  Cafe,  but 
only  to  Actions  of  Trefpafs :  But  as  to  Re- 
plevins, it  remains  as  it  was  at  the  Common 
Law,  and  thereby  'tis  clear,  that  the  Tender 
of  Amends  ought  to  be  before  the  Impounding. 

Jd.    I9j6. 

N(.te,  It's  there  faid,  That  by  the  Stat.  2 1 
Jac.  I.  caf.  16.  Tender  of  Amends  in  an 
Adion  of  Trefpafs  is  fufficient  at  any  Time 
before  the  Adion  brought. 

Alfothe  Reporter  obferves.  That  the  Avowry 
was  not  pleaded  as  it  ought,  a$  to  a  Seifin  jure 
Uxoris.  Fide  Vlacitat,  Gen,  j'^'y.  Co,  Ent,6oi, 
I  Brownl.  160. 

Bar  al  AvoviPry  per  Difclaimer^    Et  Inquir 
de  Dampn    agard, 

Difclaim^ror/  *  CT  predld'    J.  non   cogn'  aliqua  per 

Tenancy.  ^  Lli  predict  T.  preallegat'  die'  qd'  idem 

*  T.  caption'  Averiorum  predicl'  in  predidoi 

"^  ^  loco 
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*  Ipco  in  quo^    &c.    ro'ne  preallegat'  juftam 

*  advocar*  non  debet.  Quia  die'  qd'ipfenon 
^  tenet  de  prcdid*  T.  tenta'  predial'  fed  ea  dc 

*  cod*  D.  omnio  tenere  deadvocat  &  difclamar, 

*  Unde  pet*  judic*  &  dampna  fua  occo'ne  cap- 

*  tion'  Averiorum  predidl'  fibi  adjudicari,,  &c. 
^  Ec  quia  nefcitur  que  dampna  predidfc'  J.  fufti- 
'  nuit  occafione  cape*  &  detenc  Averioruni 
^  predi<fl'  Ideo  precept*  eft  vie'  qd*  per  facrum' 

*  XII.    proborum    6c     leglum*    homin*    do  ^      . , 
^  Com'  predi<ff'  diligent'  inquir*  que  dampn*  J"^""" .. 
^  idem  J.  fuftinuic  occo^ne  caption'  &  deten- 

*  tion'    Averiorum   predidb',     Et  Inquificon* 

*  quam,    &c.    Scire  fac'  hie  a  die,  &c.    fub 

*  fjgiir,  &c.    &  figillis,  &c.     Vide  R^fi.  Em. 

^   $6x:  &  I  Mod.  Intr.  506. 

M  Raft.  5*  61.  Difcl aimer,  fer  Leffor  vocat*  in 
aiJe  fer  LeJJee'  and  a  Plea  (of  Di^tt/tn)  by  the 
Avovvanc  to  avoid  Damages  upon  the  Difclaim- 
cr,  and  Iffue  upon  the  Tenancy. 

7.   Defendant   pleads  Properf)    in 
Replevin, 

Jf'  ^  T^^F'  proteftando  qd'  proprietas  non 
^  JL/  fuitquer',  proplacitoqd*  ceper*  ave- 

*  ria  in  alio  loco  ;  and  then  avowi  for  Damage 
^  fefant.     Raft.  Ent.  5'f  6. 

J[.  ^  Property  pur  part',    &  non  cepit   pro 
^  part*.     Flacit.  Gen,  602. 

Jj:  '  Et  predid-  J    H    &  E.  per  J.  L.  At-  g;,    j.    „. 
■  torn  luum  ven  &  derend  vim  &  injur  quan-  prietas  tuit  in 
^  do,  &c.    Et  die'  qd'  proprietas  Averiorum  alcero. 
^  predict',    predi<5to  tee'   quo  fupponirur  cap- 

*  tion*  Averiorum  ill'   heri,  fuic  cuidam  N,  E. 

*  Bar',   Abfq;  hoc  qd'    proprietas  Aveiiorum 

*  pfedid'fuitprefai*  J.  P.  prouc  per  breve  pre- 

M  ra  3  ^  dicV 
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diet'  fuperius  fupponitur,  Et  hoc  parat*  futit 
verificare,  Unde  pet'  judic'  de  Brevi  predid', 
Et  pro  retorn'  Averiorum  predid'  hend'  pre- 
dict' Jo.  H.  in  jure  fuo  propr'  bene  advocat 
&  predict'  E.   ut  Ballivus  ipfius  J.  H.  bene 
cogn   captionem  Averiorum  predict'  in  pre- 
did:o  Loco  in  quo^  &c.  videlc'  in  una  pecia 
terre  parcella  predid:'   Loci  vocat'  W.  in  H. 
juxta  mare  predid'  jac6n'  in  eod'  loco  vocat' 
W.  juxta  terras  predict'  N.  E.  Bar'  ex  parti* 
bus  Oriental'  &  Occidental' &  quandam  vi- 
am  voc'  M.  VV.  ex  parte  boreali,  Et  jufte, 
&c.    Quia  die'  qd'  Locus  in  quo^  &c.    Scilt' 
predict'  pecia  terre  conrinet  in  fe  &  predido 
tee'  caprionis    Averiorum   predid'   fuperius 
fieri  fuppoit'  continebat  in  fe  unam  rodam  & 
dimid'   unius  rode   terre  cum  pertin'  in  H. 
juxta  Mare  predid^  Que  quidem  una  roda  & 
dimid'  unius  rode,  Terre  cum  pertin'  funt  & 
predid'  tee' quo,  &c.  fuer'  folum  &  libum'  ten- 
turn' ipfius  J.  H.  Et  quia  Averia  predida  pre- 
dido  tee'  quo,  &c.  fuer'  in  prcdido  loco  in 
quo,  &c.   in  eifdem    una   roda   &    dimia' 
unius  rode  terre  herbam  ibm'  tunc  crefcen' 
depafcen'  dampn'  ibm'  facien',  idem  J.  H.  in 
jure  fuo  propr'  bene  advocat',    &  predid' 
E.  ut  Ballivus  ipfius  J.  H.  bene  cogn'  caption' 
Averiorum  predid'  in  predid'  loco  in  quo, 
&c.    in   predid^  una   roda  &  dimid'  unius 
rode  terre  &  jufte,  &c.    dampn'  ibm'  fie  fa- 
cien',    Et  hoc  parat'  funt  verificare,  Unde 
pet'  judic'   &  retorn'   Averiorum  predid' 
unacum   dampnis  mis'  &  cuftag'  fuis  in  hac 
parte  appoit'  juxta  formam  Statuti  in  humoi' 
cafu  edit'  &  provis'  fibi  adjudicari,  &c. 
^  Et  predid'  J.  P.  die'  qd'  breve  fuum  pre- 
^  did'  ro'ne  preallcgat  calTari  non  debet,  quia 
^  die'  qd'  proprietas  Averiorum  predid'  fuit 

'  ^dem 
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'  eidem  J.  P.  prout  per  breve  &  narr'  predi(5h' 
^  luperius  fupponitur,  Et  hoc  pet'  qd'  inqui- 
'  ratur  per  Priam',  &c.   Vide  C/i/r's  Ent.  6^4, 


&c. 


^/i^er  q^le  Property  efi  at  aufer^  Et  Ijfm 
fur  ceo. 


captionis  ^ ^     —    -,^^—    ^.-,, 

*  Catallorum  predid'  fuit  cuidam  R.W.  ad- 
^  hue  fuperftic'  &  non  prefac'  O.  Et  hoc  parat' 

*  eft  verificare,  Unde  pet'  judicium  de  brevi 

*  predia\  &c.    Et  predict'  O.  die'  qd'  breve  Repl', 

*  luum  predid'  ro'nc  preallegat*  caflari  non 
'  debet,  Quia  die'  qd'  predid'  tee'  captionis 
^  predid'  fa<a',  proprietas  Catallorum  predict'     "^ 

*  fuic  eidem  O.  prout  per  breve  fuum  predid' 
'  fuppon\    Et   hoc   pet'   qd'    inquiratur  per  IiHie. 

*  Priam',  Et  predidV  A.  filit',  Ideo,  &:c.   Vide 

*  Rajt.  Ent,  ^^7- 

Miter  uUfunt  duo  ^er\  &  Replevin  pro 
duobns  Equis. 

*  '  TjT  predid'  Def  per  A.  J.  Att'  fuum  Bar  &  T 
^  XZf  ^sf*'  &  defend*  vim   &  injur'  quan-  verfe, 

*  do,  &c.  Et  quoad  caption'  unius  equi  de 
'  predid'  duobus  equis:>  idem  Def '  dic'qd'pro- 

*  prietasequi  ill'  predicro  tee'  quo,  Sec.  fuit 
^  prefat'  R.  C.  fbli,  Abfq;  hoc  qd'  proprietas 

*  equi  ill  predido  tee'  quo,  ^c.  fuit  prefat' 
^  R.  &  R.  prout  per  breve  ill'  fupponitur,  Et 
^  hoc  p^rat'  eft  veriflcare  unde  quoad  caption' 
^  equi  iir  idem  Def"  pet' judic'deequoiilo,  &c. 

^  m  4  ^'  Et 


fa^ 
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Si  niic  al*-!"^'  ^  Et  quoad  captionem  predid'  alterius  equi  dc 
li^i*.  ^  pre  did'  equis  refid'  idem  Def '  die'  qd'  pro- 


equi  ill'  fuit  prefat'  R.  &  R.  prout  per 

*  predid'  fupcrius  fupponitupj    Ec  hoc  parat* 

*  efl:  verificare,  Undc  quoad  caption'  ejulciem 
^  equi  idem  DeP  pet'  judic'  de  brevi  illo,  &c. 
^  Et  pro  retorn'    Averiorum    predid'  hend^ 

*  bene  adv^ocat  capcionem  Averiorum  predi(3:* 

*  in  predidoloco  in  quo^  r&c.) 

Repi'  Sc  Iilue.  ^  -^^  predid'  Qaer'  die'  qd'  breve  fuum  pre- 
'  ^  did'  ro'ne  preallegat'  caffari  non  debet  quia 
'  die'  qd'  proptietas  Averiorum  predid'  pre- 
^  dido  tee'  caption'  Averiorum  predid  fuit  eiP 
*"  dem  Quer'  prout  per  breve  ill'  fuperius  fuppo- 
^  nitur^  Et  hoc  pet'  qd'  inquiratur  per  Priam', 
'  Et  predid'  D&i '  filit',  Idco,  &c.  Vide  i  Mod. 
^  Imr.  ;oo,  &c. 

ff.  Non  cepit  quoad  partem^  quoad  rejid\ 
qd*  propriefas  Equi  fuit  d  A.  P.  Et  pro-* 
prietas  Patelle  fuit  al  T.  P.  &  nen  Stuer'^ 
Raft.  Ent/ 557. 

Bir  non  cepit  f.'  TJ  T  predid'  J.  T.  &  J.  per  T,  C.  Att' 
pretcrquam.  '  £^  fuum  ven',  &c.  Et  quoad  omnia  pre- 
'  did'  Averia  pretorquam  unam  equumdeequis 
^  predid'  &  omnia  predid'  catalla  preter- 
"'  quam  unam  patellam  de  patell'  predid'  apud 
^  predid'  viiiam  de  P.  capt'_,  die'  qd'  ipfi  non 

*  ceper'  ead'  Averia  &  catalla    except'  preex- 

*  cepc'  in  forma  qua  predid'  R.  fuperius  vers' 

*  eos  queritur^  Etdehoc  pon' fe  iuper Priam', 
IlTue.             *  £t  predid'   R.   R.  filit',    Et  quoad  predid' 

'  equum  Sz  patell'  refid',  predid'^  ].  T.  &  J.  die' 
^  qd'  tee'  caption'  predid'  proprietas  equi  ill' 

*  refid' 
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refid'     fuit     cuidam   A.    P.   &     proprietas 

predi<5l'  patelle  refid'  tunc  fuit  cuidam  T.  P. 

&  non  predict'  R.  prout  ipfe  per  breve  & 
^  narr'  (ua  fuppon'^  Et  hoc  parati  funt  verificare, 
'  Unde  pec'  judic'  de  brevi,  &c.  Et  pro  re- 
^  torn'  hend'^  &c. 

^  Et  predid'  R.dic'  qd'  breve  fuum  prcdiiSl'  Repral'  tc- 
'  ro'ne  preallegac'  caflari  non  debet  quia  die'  fid'  §c  Iflue. 
'  quoad  eofdem  equum  &  patellam  refid',   qd' 
^  tee'captionis  predicV  ra(5t^  proprietas  eorun- 

*  deni  equi  &  patelle  fuit  eideni   R.  in  forma 

*  qua  ipfe  per  breve  &  narr'  fua  predid'  fup- 
^  pon\  Et  hoc  pet'  qd'  inquiratur  per  Priam', 

*  Et  prcdid'  J.  T.  &  J.  filic'  Ideo,  &c. 

ff,  Trin.  5  W.  &  Ma.  Replevin  was  of 
a  Cow^  and  a  Stacks  of  Hay^  and  a  Pike 
of  Haj, 

THE  Defendant  F.  makes  Cognizance  as  Defendants 
Bailiff  to  the  Sheriff  of  Tork^    and  the  make  Cogni- 
other  two  Defendants  as  the  Bailiff's  Servants  ;  zance  as  the 
for   that  one  Nat  Day  was  poffeffed  of  them^  ^^*"^*  *^**" 
&c.  and  that  the  Defendant  Dawfin  levied  a 
Plaint  in  the  County  Court  againft  him  upon  a 
Juflicies  for  a  Debt  of  14/.    then  fets  forth  a 
Precept  to  all  the  Sheriff's  Bailiffs  to  fummon 
the  Defendant^  and  a  Retorn  of  the  faid  Pre- 
cept   by  the   Defendant  F.    (but  not  ihewn 
how  executed  J  then  an  Attachment  fer  omnia 
bona  awarded,  and  Delivery  thereof  to  the  De- 
fendant F.  fer  i^uod^  a^c,  and  fo  make  Cogni- 
zance, 

PUintiff  pleads  in  Bar  of  the  Avowry^  That  Oar  al  cogn\ 
he  w^is  poff'iTed   of  the  Cow,  &c.   as  of  his 
ovyn  proper  GoodSj  and  traveries  that  Dayw^^i 
poffeffed  of  them  as  of  his  proper  Goods. 
'^     ■  Repr 
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Repr.  Rfpr  al  Bar,  That  he  faid  N,  D.  wasfo  pof- 

leffed,  &c.  and  IlTue  thereupon,  a  Fismre  a- 
warded,  the  Pofiea  rttori^^  and  Verdid  found 
for  the  Defendants,  as  to  the  Cow,  Damage 
a  d,  Cofts  40  s,  ^  Ideo  nullo  habito  refpedlu' 
^  ad  duos  denar'  &  quadraginta  folid'  de  damp- 

*  nis  &  mis'  per  Jur'  predid'  occo'ne  caption* 

*  &  detention'  vacce  predid'  affelT  quia  hu- 
judgwint  i^to  f  n^oi"  dampna  aut  mis'  per  Legem  terre  in 
?iio'  refpcu'  '  ^^^  ^^^^  nullatenus  adjudicand',  Confidera- 
^g^       ?     '  ^  turn   eft  qd'  predid'  J.  W.  recuperet  vers' 

^  prefat' J.  F.  T.  &  W.  da'  liia  predid'  occo'ne 

*  caption'  &  detention'  predid'  ftrige  &  mete 

*  feni  ad  40  j,  &  duos  denar'  per  Jur*  predid' 
f  in  fornia  predid' affelt'  necnon  10I.9S.  10  d. 
^  bidem  J.  W,  ad  requifition'  fuam  pro  mis'  & 

*  cuftag'  fuis  predidV   per  Cur'  hie  de  incr' 

*  adjudicat'.  Que  quidem  dampna  in  toto  (e 

*  atting'ad  12  i.  los.  Et  predid'  J.F.T.&  W. 

Vaccanr°&Co  ^  '*  ^*  Q^^d    caption'  &  detention'    vacce 
^  predidV  nichil  capiat  per  breve  fiium  predid*, 

*  fet  fit  f^Iit'  in  mia'  pro  flo'  clatnore  fuo  inde, 

*  Et  predid'  J.  F.  T.  &  W.  eant  inde  fine  die, 

*  &c.    Et  qd'  habeant  retorn'  vacce  predid* 

*  detinend'  fibi  irrepleg'  imperpum',  Etgualit', 

*  &c.  Vic'conftarehicinOdab'fci'Hiii',&c. 
'  Et  ulterius  cons'  eft  qd'  prc'did'  J.  F.  T.  &  W. 

*  recuperent  vers'  prefat'  J.  W.  dampna  fua  oc- 
Datnpn'  per  *  co'ne  premils'  ad  (ex  Libr'  per  difcretionem 
P/:^;e//«  Ju-  c  jy(|i^>  i^j^  gjQgj^  j^  p^  -p.  &  W;  ad  requifi^ 

'  tion'  fqam  pro  mis'  &  cuftag'  fuis  per  ipfbs  in  ea 

*  parte  fuftent'  jaxta  formam  Statuti  nuper  edit ' 
'  &  provis'  per  Cur'  hie  adjudjcat',  &c» 
'  VideiLwf.  1 190,  &c. 

Nota,  0s  t»       Vide  ^Lut,  1 1 94.    The  Reporter  there  fays, 
r^  ca/;  pro  j^at  the  Judgment  for  the  Defendant  to  have 
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Cofts,  (for  that  the  Verdict  was  found  for  them 
in  part)  wasnotentred  of  Courfe,  but  upon  a 
fpeqial  Motion  made  by  him  in  Court  to  that 
Purpofe  •,  and  therefore  the  Cafe  of  Dent  and 
Tarfo  (2  Cro.  475.  aW  Denton  zn^  Parfon^  2  Rolls 
Rep.  57.    and  i    BroivnloTV    173. J    was  cited. 
Avowry  for  Rent,  the  Plaintiff  pleads  Payment 
as  to  Partj   and  an  Accord  for  the  other  Part  \ 
and  one  Iffue  is  found  for  the  Plaintiff  as  to 
the  Payment  by    her  pleaded,    and  the  other 
for  the  Defendant^  viz,.    That  there  was  no 
fuch  Accord  ;    and  as  to  the  Verdid  for  the 
Plaintiff,  '  Affid'  da'  ultra  mis'  Zz  cuft'  ad  4  d.  Dampn'  & 
&  pro  mis',  &c.  2  d.   AnA  as    to  the  VcrM  q"^/'^^ 
for  the  Defendant^    Affid'   Dampna   ad  4  d.  jf;"^^  *  , 
Et  pro  mis'   ad  2  d.  Et  fuper  hoc  predia'  Z^fl^^J. 
G.  p.  (Def  ;  pet   judjc  &  dampna  lua  pre- 
di<5b'   ac   retorn'  Averiorum  predid'  de  & 
fuper  Veredid'  predid'  ex  parte  fua  reddit' 
(ibi  adjudicari^  fed  quia  Cur',  &c.    Ad  quern 
diem,  (&c.)    Cons'  eft  qd'  predid:'  M.  D. 
(Pit')  quoad  predid'  24  1.  nichil   capiat  per  Quer'inmw* 
breve  fuum  predid'  fed  fit  in  mia'  pro  flo' 
chmore  fuo,    Et  predid'  G.  eat  inde  line 
die,    Et  habeat  retorn'  Averiorum  predid' 
detinend'  irrepleg'  imperpetuum,  Et  ulterius 
cons'  eft  qd'  predid'  G.  recuperet  vers'   pre- 
dict' M-  dampna  predict'  ex  pane  predid' 
G.  per  Jur'  predid'  in  forma  predid'  affeft'' 
necnon  10  1.  pro  mis'  5c  cuftag'  fuis  predid'  Mis'Sjcuftag' 
eidem  G.  per  Cur'  Domini  Regis  ex  aflenfu  ^jpcro'prp 
fuo  de  incro'  adjudicat'.  Que  quidem  damp-  ' 

nain  toto  fe  acting'  ad  10  1.  &  6  d.  Cons* 
eft  etiam  qd'  predid'    M.   D.  de    predid' 
12  1.     unde    in    forma    predid'  2cquietat'  g^j  Q^jg^..^!^ 
exiftit  fit  quiet',  Et  qd'  eadem  M.  nichil  ha-  chil  habeat  de 
beat  de  'dampnis  &  cuftag'  ex  parte  fua  per  damp',  &c. 
•  Jur'  predid'  in  forma  predid'  filit'  affelf '  Eo  Eo  H^',  &c«. 
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*  qd*  vjdetur  eidem  Cur'  hie  qd'  dampna  & 

*  cuftag'  iir  minus  rite  AfTefl'  fuerunt.    Mic'  i  $ 

*  Jacobi  primi  Rotlo.  478.  B.  R,  Vide  2  Lut. 
^  1196.  Where  the  Reporter  further  obferves. 
That  he  has  found  great  Variety^  and  fometimes 
(as  it  feemM)  fome  Contrariety  in  Judgments  in 
Replevin^  when  Part  is  found  by  Verdi^l^  or 
adjudged  for  the  PlaintJfFupon  Demurrer,  and 
part  for  the  Defcridant ;  and  for  that,  the  Pre- 

Somc  Notes  cedents  which  he  found  to  be  lb  were  in  two 
from  private  Books  in  private  Hands;  he  there  inferts  fomc 
Pooks.  brief  Notes  thereof,  and  the  rather,  for  that  he 

found  not  any  fuch  Precedents  in  any  other 

Book  of  3?recedents. 

1.  The  firft  mentioned  is  in  the  firft  Book 
o\  Judgments^  fag,  iif.  Jri«.  <)Car,  i.  The 
Plaintiff  had  Damage  and  Cofts  againft  one 
Defendant^  and  amerc'd  as  to  the  other,  who 
was  acquitted,  but  no  Damages  or  Cofts  for 
that  Defendant)  becauie  by  Law  none  fuch  are 
to  be  adjudged. 

2.  In  the  fame  Book,  Jrin,  1 1  Car,  r.  where 
the  Defendant  had  Dan^ages  and  Cofts  taxed 
for  him  by  the  Jury,  upon  Property  pleaded 
as  to  a  Calf  j  and  the  Plaintiff  had  Damages 
and  Cofts  for  him  upon  another  liTue^  but  no 
Relped  had  in  the  Judgment  as  to  the  Dam  a- 
ges  and  Cofts  for  the  Calf,  becaufe  fuch  Dama- 
ges and  Cofts  are  not  to  be  adjudged  by  the 
Law,  but  the  Plaintiff  had  Judgment  for  the 
Damages  and  Cofts  taxed  for  him  5  and  the 
Defendant  had  Judgment,  that  he  ftiould  reco- 
ver his  Damages  by  reafon  of  the  Premiffes, 
&c.  to  fuch  a  Sum,  according  to  the  Statute^ 
which  (eem'd  to  be  intended  of  4  Jac.  j. 
dp.  I.  2  Cro,  5'20.  Samuel  and  HoiUer'sC^kj^ 
pag,  204. 

In 
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In  the  fecond  Book  of  Judgments^  ^c.  pag. 
204.  numb,  9.  Judgment  IS  there  given  for  the 
Plaintiff,  for  the  Damages  and  Cofts  taxed  by 
thejury,  where  Property  of  part  of  the  Goods 
was  found  to  be  in  the  Plaintiff  as  Adminiftra-  ' 
tor,  &c.  and  for  the  Refidue,  that  the  Proper- 
ty  of  them  was  in  the  Defendant  j  and  for  the 
Refiduethe  Plaintiflfis  amerc'd,  and  the  De- 
fendant acquitted  ;  but  no  Retorn  is  adjudged  ■\ 
to  him,  or  any  Damages  or  Coils  given  to 
him  ^  but  it  appears  not  when  the  Judgment 
was  given,  whether  before  the  Stat.  4  Jac,  3. 
or  after. 

4.  In  the  fame  Book,  pag,  210.  numh,  28. 
There  is  another  Cafe  where  one  IfTue  to 
part  of  the  Goods  taken,  was  upon  a  Non  cepit^ 
and  another  Iflue  to  the  Refidue  of  them  and  the 
liTue  upon  a  Nm  cepit  was  found  for  the  Plain- 
tiff,  and  the  other  for  the  Defendant ;  and  fe- 
veral  Judgments  given  for  them  both  to  have 
Damages  and  Cofts  affeffed  by  the  Jury  j  and 
this  was  before  the  Stat,  4  Jac.  cap.  5. 

5".  But  that  in  the  fame  Page,  Numh,  29, 
The  Avowry  was  for  a  Rent,  and  an  Amerce- 
ment, and  Verdicl  for  the  Defendant  as  to  the 
Rent,  and  for  the  Plaintiff  as  to  the  Amercia- 
ment ;  and  Judgment  was  given,  Qd'  qtter'  ml 
capiat^  &c.  as  to  the  Rent ;  and  that  the  De- 
fendant fhould  be  amerced  as  to  the  Amercia- 
ment ;  and  that  the  Defendant  fhould  have 
Retorn^,  &c.  and  his  Damages  affeffed  by 
the  Jury,  but  no  Damages  or  Cofis  are  given 
to  the  Plaintiff. 

6.  And  that  in  the  fame  Book,  pag,  211. 
ftumh,  31.  A  Joint  Avowry  was  made  of  ta^ 
king  all  the  Beafts  for  10  s,  for  an  Amercia- 
ment  12  j.  i  </.  for  Rent,  and  24/.  2.d. 
for  Relief;  and  for  the  Relief  and  the  Amerce- 
ment 
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tnent  two  feveral  Demurrers  were  joined,  and 
an  Iffue  was  taken  as  to  the  Rent^  and  the  De- 
murrer for  the  Amercement ;  Judgment  was 
given  for  the  Plaintiff,  and  for  the  Relief  for 
"^  the  Defendant ;  and  he  had  Judgment  to  have 
Retorn  as  to  24  /.  for  Relief^  and  the  Plain-* 
tiff  recovered  no  Cofts  or  Damages^  for  that 
the  Avowry  was  joint^  and  the  Defendant  had 
Caufe  of  Diiirefs. 

7.  In  the  (ame  Book,  pag.  215'.  w»w^.  40* 
Two  feveral  Avowries  were  made  for  two  fe- 
veral Caufes,  viz,.  One  for  an  Amerciament  for 
a  Court  Leet,  and  the  other  for  another  Caufe ; 
and  the  Iffue  upon  the  Amercement  was  found 
for  the  Avowant;  and  it  was  adjudged  that  he 
fhould  have  a  Retorn  of  the  Goods  taken  for 
the  Amercement,  but  no  Damages  or  Cofts, 
becaufe  they  were  not  due  by  the  Statute  upon 
an  Avowry  for  an  Amercement  in  a  Leet  j  the 
other  Iffue  was  found  for  the  Plaintiff,  and  he 
had  Judgment  for  the  Cofts  and  Damages 
alfeffed  by  the  Jury.  Narey  Thefe  two  pri- 
vate Books  are  ift  and  2d  Towns'  Judgments  t 
Vide  Towns'  and  Cornwals  Tables^  Tit*  Replevin^ 
Why  the  ^^^^  Lhpw.  1 1 98.  It  is  noted,  That  the  Judg- 

Judgment  ia  n^^nt  in   the  principal  Cafe   of  Winnari  and 
this  Cafe  is     Fojltr^  for  the  Plaintiff  and  Defendant  to  have 
differenc        feveral  Cofts,  is  different  from  any  other  Prece- 
trom  others.    ^^^^  before  mentioned^,    in  refped  that   the 
Avowry  is  joint,  and  one  joint  Iffue  taken  up- 
on the  Property  of  all  the  Goods ;   and  as  to 
'  part  of  the  Goods,    the  Property  is  found  to 

be  in  Day  the  Defendant  in  the  Adion  in  the 
County  Court;    and  as  for  the  Refidue,   the 
Property  is  found  to  be  in  the  Plaintiff 
Ktff^  as  to  the      -^.nd  it  is  there  further  noted.  That  in  none 
two  Books,     of  the  Precedents   in  the  aforefaid  Books  of 
mentioned.     Judgments y  is  any  Mention  made  in  what  Courts 

X  the 
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the  Judgments  were  cntred;  but  that  'tis  pro- 
bable, that  the  Judgments,  mentioned  in  the 
fecond  Book  of  Judgments,  were  entred  m 
C.  B.  for  that  it  is  a  CoUedion  by  Clerks  de 
C.  5.  Ftde  I  ft  and  2d  Part  of  Townfend's  Judg-^ 
ments. 

*  Videde  Property,  i  Mod,  Intr,  316.  Hern 

*  677.  Qd'  proprietas  Averiorum  fuit  DeP 
'  &  non  Quer',  Et  exit  inde. 

JJl  *  Quoad  partem  qd'  proprietas  fuit  DeP 

*  &  non  Quer',  &  quoad  refid'  non  cepit, 
^  3  jBroM^w/.  45*6. 

^  ^  Qd'  proprietas  Vacce  fuit  al  E.  &  non 
^  Quer',  Et  proprietas  2  Juvencarum  fuit  al 
'  J,  &  non  Quer',    Et  pro  retorn'  habend'  ad* 

*  vocat.     Rafi.  Ent.  568. 

£1  ^  Qd'  proprietas  i  Arietis  fuit  Def,  Et 
^  ad  2  alios  Arietes  advocat  pro  dampno  fado. 

*  Hern  4.  •  ':**-^'^ 

*  /J  Quoad  partem  qd'  proprietas  ftiit  al  Jf, 
^  Et  DeP  cepit  ut  ferviens,  Etpro  refid'advo. 
^  cat,  Repr  qd'  proprietas  fuit  Quer'  &  non  j, 
^  Raft.  Ent.  ^6-]. 

^te^  As  it  is  obferved  at  the  beginning  of 
this  Head,  That  by  the  late  Adt  for  Amend. 
ment  of  the  Law^  any  Plaintiff  in  Replevin  m  4&  j  Ann*, 
any  Court  of  Record,  with  the  Leave  of  the  cap.  id, 
feme  Court,  may  plead  as  many  (everal  Mat- 
ters thereto  as  he  (hall  think  neceffary  for  his 
Defence,  provided,  &c.  forCofts,  uniefsthe 
Judge  %ll  certify,  &c.  See  before. 
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8.   Bar  per  Licenc  Placitat*^   al  Avowry, 

ff'  ^     A  Vowry  ut  Ballivi  F.  Domini  H.  &c. 
pro  dampn' fk6t'.  Bar  per  Licenc' 


'  placitat. 
Bar.  *  Et  predid'  J.  die'  qd'   predict*   S.   ro'ne 

*  preallegat'  captionem  Averiorum  predid'  in 

*  predidbo  loco  in  quo,  &c.  jultam  cognofcere 

*  non  debet,  Quia  die'  qd'   dru  ante  predidV 

*  tempus  quo  fupponitur   caption'  Averiorum 

*  predid:'  fieri  Sz  eodem  tee'  quo,  &c.  quidam 

*  W.  W.  Ar'  fuit  feit'  &  adhue  feit*  exiflit  dc 
^  &  in  predido  loco  in  quo,  &c.  in  Dominico 

*  liioutde  feodo,  Ec  ficinde  feit'  exiften'  idem 
Liccnc*.         ^  W.  W.  ante  predi6V  tempus  in  quo,    &c. 

*  dedit  licenciam  eidem  J.  ad  Averia  fua  pre- 

*  di6fc'  in  predidum  locum  in  quo,  6cc.  ad  her* 
^  bam  in  eodem  tunc  crefcen' depafcend'  po- 

*  nend*,  virtute  cujus  Licenc'  idem  J.  poftea 

*  (cilt*  predido  tee'  quo,  &:c.   Averia  fua  pre- 

*  diet*  in  predid'  locum  in  quo,  &c.  ad  her- 

*  bam  ibm'  tunc    crefcen'  depafcend'  pofuit 

*  que  quidem   Averia  predlcto  tee'  quo,  8zc, 

*  fuer'  in  predido  loco  in  quo,  &c.  herbam 
^  ibm'  tunc  crefcen'  depacend'  quoulq^  predid* 
^  S.  poftea  fcilt'  Die  &  Annolupradido  in  narr' 
*•  predid'  fuperius  fpec',  8zc,  apud  A.  predid' 
^  in  predido  loco  in  quo,    &c.    cepit  Averia 

*  ipfiusj.  predid'  &  ea  injufte  detinuit  contra 
Traverfe  fo-^  \  vad'  &  pleg'  quoufque,  &c.  prout  idem  J. 
Jum&hbum  c  fuperius  vers'  eum  queritur,  Abfq;  hoc  qd' 
Tentum.       f  predid'   Locus   in  quo,  &c.    fuit    folum  & 

*  liberum  tentum'  predid'  F.  dni'  H.  P.  R. 
'  &  C  B.  prout  predid'  S.  fuperius  alleg',  Et 
^  hoc  parat'  eft  verificare,    Unde  ex  quo  pre- 

*  did'  S.  caption'  Averiorum  predid'  in  pre- 

*  dido  loco  in  quo,  Szc.  fuperius  cogn'idem  J, 

*  pet' 


Replevin  5c  Avowr^^.  545 

^'  pet'  judic'  &  dampna  fua  occo'ne  caption' 

*  &  injufte  detention'  Averioruin  ill'  fibi  adju- 
^  dicari,  &c. 

'  Et  predlA'  S.  ut  prius  dic'qd'  predid'  Lo-  Repl'  fur 
'  cusinquo,  &c.  eft  &  prediA'  tee'  quo,    &c.  Tiaverfe. 
^  fuit  folum  &  libum'  centum'  predid'  F.  Do- 
'  mini  H.  P.  R.  &  C.  B.   prout  idem  S:  fupe- 

*  rius  allegavit^  Et  hoc  pet'  qd'  inquiratur  per 
'  Priam',  Et  predia' J.  filic'  Ideo,  &c.  Vide 
'  CUft's  Ent.  65-^,  6^6,  Et  poftea  DeP,  re- 
^  Jifta  cognitione&:  verificatione  pretens',  cog- 

*  novit  a(fiionem,  Et  breve  Inquir'  agai  d. 

.^^  ^'i^  2  tut,  1 24  T .     Defendants  make  Conu-  Bar  by  Li- 
fance  as  Bailiff  of  J.  B.  for   Damage  fefant  ;  cence. 
Bar  by    a  Licence  under   the  Devifee  W,  E. 
made  to  hini  by  R.  S,  Lord   of  the  Manor  of 
T.  to  carry  Coails  to  the  High- way  by  the  ufual 
&  convenient  Way,  &c.    Repl',  by  which  the 
Devife  to  ^.  B.  is  confeffed  ;  but  he  fays.  That 
at  the  Time  of  the  faid   Demife,    the  Place 
where^  &c.   was  Copyhold   Land  of  the  faid 
Manor ;    afid  that   before  the    Demife,    on  Repl'  per 
Sir  fP^.  S,  Lord  of  the  Manor^  granted  the  Locus  Cep^hld  Sur. 
in  qm  to  T,  T.  and  his  Heirs,   v/bo  furrendred  ''f'^^'*  ^  «^' 
the  Tenements  to  the  U^q  of  S,  T,  and  his  ^"^• 
Heirs ;   That  before  the  faid  Demife  the  faid 
Sir  IV,  S.  enfeoffed  the  (aid  R,  5.  to  have  to  him 
and  his  Heirs,  &c,  and  that  after  the  faid  De- 
mile  the  faid  R,  S.  enfeoffed  the   faid  S.  T  of 
the  Place  i«  quo^  ^c.    by  which  the  Cgpyhold 
wasexcin6l  V  That  he  diedfeized,   and  th-u  ic 
defcended  to  J,  his  Son^  who  enfeoffed  the    , 
faid  7.  B.  &c,  with  an  Averment,  That  at  the  Averment  of 
Time  of  the  faid  Demife,  or  any  Time  before,  "°  Way  be- 
the  faid  Mine  in  the  faid  Ume^field  Was  not  »"|°P^"'^' 
open  d,  &c,  nor  any  Way  from  the  faid  Lime^     * 
fidd  to  the  faid  High-way,    &c.     Id.  1247, 

N  n  Demurrer 
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Demurrer  by  the  Defendants,   and   the  Plain- 
tiff joins  in  Demurrer. 

Olpj.  Upon  the  Argument  it  was  objeded  by 
the  Defendant's  GounGel,  That  the  Owners  of 
the  Coal-mine  in  the  Lime-field  might  not  have 
any  Way  out  of  Dd-^h^field^^  the  Lt)cus  in  quo^  &c. 
becaufe,   at  the  Time  of  the  Demife  of  the 
Coal-mine  at  B,  he  was  a  Copyholder  in  Fee 
of  the  Clofe  tn  qao^  &c.    And   then  the  Lord 
of  the  Copyhold  Manor  had  not  any  Powen 
to  grant  a  Way   over  the  Lands  of  the  Copy- 
holders in  Fee^  admitting  that  fuch  a  Way  had 
been  granted  in  the  Leafe  of  the  Coal-mine  by 
exprefs  Words  ;  and  alio  it  appears  not  in  the 
Cafe,   that  there  was  any  ablblute  Neceflity, 
That  the  Owners  of  the  Coal-mine  ihould  have 
a  Way  over  the  Locus  in  c^m^  ^c.  For  altho'  the 
Plaintiff,    in  his  Bar  to  the  Avowry^    had  al- 
That  the       ledged  that  tee'  e^uo^  ^c,    there  was  an  ufual 

^  Ne^em"r  ^"^  convenient  Way  ;  yet  it  follows  not  there- 
o^^    ecc  ly,  ^^^    ^^^^  .^  ^^^  ^  ^^y  of  Neceflicy,    or  that' 

there  was  not  a  Way  over  the  Lands  which 
were  in  the  Hands  of  the  Lord  of  the  Manor 
at  the  Time  of  the  Demife  of  the  Coal-mine  ; 
and  then  it  would  be  more  realonable  that 
the  Way  fliould  be  over  them,  than  over  the; 
Lands  of  the  Copyholders  in  Fee*,  efpecially, 
it  being  averr'd  by  the  Defendants  in  their  Re- 
plication, That  at  the  Time  of  the  making  of 
the  Leafe  of  the  Coal-mine  no  Coals  were: 
digg'd  in  the  Lime-field^  or  any  Way  over  the 
Locus  in  qm^  ^c.  which  is  confelfed  by  the 
•Demurrer  5  and  if  the  Way  is  not  of  abfblutc 
Neceflity,  then  the  LelTee  of  the  Coalmine, 
or  his  AffignSj  had  no  Way  there  ;  and  for 
that  cited  the  Cafe  of  Fack.r  and  Welfied,  2  Sid, 
0  39,  and  III.  But  in  this  Cafe  it  does  not  ap- 
pear to  be  a  Way  of  Neceflicy  ^  and  for  char, 

ac 
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dt  firft  the  Court  were  of  Opinion  againft  the 
Plaintiff. 

But  then  ic  Was  moved,  That  when  a  Copy-  if  the  Copy- 
holder in  Fee  purchafes  the  Freehold  and  In-  hold  was  ex- 
heritance  of  ir^    that  (he  Copyhold  was  ex-  '"^"^  ^y  the 
tind;  and  therefore  the  Grant  of  the  Way^   in  ^"^^^*f®- 
the  Leafe  of  the  Coal-mine,  might  operate  as 
well  as  if  the  Locus  in  e^uo  had  been  in  the  Hands 
of  the  Lord  at  the  Time  of  the  making  of  the 
Le^fe  ^  and  thereupon  the  C^fe  was  adjourned 
for  another  Argunient,   but  that  it  was  never 
argued   again^    for  that  the  Matter  was  com. 
pounded,  as  the  Reporter  was  informed  by  the 
Attorney  in  the  Caufe.    He  alfo  obferves.  That 
in  the  Replication  in  this  Cafe  there  were  two  Feoffment 
Feoffments  pleaded  without  Conflderation,  Ha-  pleaded  with- 
hend'  at  Ftoff^ees  ^  lour  He  ires ,  without  faying  to  **"f  Confide. 
the  Ufe  of  thefeveral  Fecfees,  and  their  Heirs,  "^'°"'  ^'' 
and  this  is  ill.     l^em  1^47,  i  248. 

'i^ide  2   Saund.  321,  &c.    The  like  Conu- 
zance  «r  Billivi^  asabove_,  fro  dampn'  fa3\ 

The  Plaintiff  pleads  in  Bar,  and  fays,  That  g^^.  ^  j- . 
within  the  Manor  of  Blijland^  funt  &  atee  chjus^  cencefrom 
&c,  there  were  divers  Cudomary  Tenements,  Cuftomary 
Parcel  of  the  fiid  Manor,  demifable  by  Copy  Tenants  co 
of  Court  Roll;    and  alfo   a  Cuftom,   that  the  P"^ '"  ^'f 
Cuftomary  Tenants,    hahuer   &  habere  confue-  ^^^"*^'  ^'^' 
verunt  folam  ^  feperalew  fafiur'^  in  frediB^  locis  in 
'^tiibusy  ^c,   annuatim  ^  quolibet  anno    per  totum 
annu^  ad    eorum   libit  nm   tanc^uam  ad  Tent  a   ftta 
Cufiomaria  predi^'  ffe^an*.      And  further  the 
Plaintiff  fays.  That  the  faid  Cudomary  Te- 
nants gave  him  Licence  to  put  in  his  Cattle 
into  thePlace^  where,  &c.  by  Vertue  where- 
of he  put  in  his  Cattle,    and  the  Defendants 
in  their  own  Wrong  took  them,   whereby  he 
prays  Damage,  &c. 

N  n  2  Defen- 
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Repr  &  Tra-  Defendants  reply,  That  the  Plaintiff  de  fon 
veriekCu-  tort  ^ew?f/«e  put  in  his  Cattle_,  whereupon  they 
^°"^*  took  them,    and  traverfe  the  Cuftom  alledged 

by  the  PlaintiiF,   whereupon  Iflue  was  joined, 
and  'twas  found  for  the  Plaintiff,   and  his  Da- 
mages  and  Cofts    affelfed;     and   afrerwarcfo 
Mr.  Follexfen  moved    in  Arrefi  of  Judgment, 
and  took  feveral  Exceptions  to  the  Bar  of  the 
Avowry,   which  were  anfwer'd  by  M.V.  Saun~ 
ders ;   and  all  the  Exceptions  over-raled  upon 
his  Reafons,    except  the  lafl,  which  was,  That 
a  Copyholder  cannot  licenfe  a  Stranger  to  put 
That  fuch     io  his  Cattle,  unlefs  fuch  Licence  were  by  Deed, 
Licence         and  (b  't was  held,    li.  526,  327.    Alfo,  That 
ought  to  be    the  Tenants  of  a  Manor,   who  have  SolamVa- 
by  D«ed.        flpiram  ir>  the  Lord's  Soil,  may  by  Deed  licenfe 
any  other  to  depafture  there,  but  not  without ; 
Deed.    That  the  Copyholders  of  a  Manor  may 
have  foUm  d^  feperalem  Tafiuram  in  the  Lords 
Soil,  and  exclude  him,  IJ.  326,  c^r.  and  fuch  ai 
Cuflom  adjudged  good,  Id.  328.    That  Copy- 
holders cannot    altogether    prefcribe    againfti 
Prefciiption    their  Lord  himfelf,  nor  againil  any  other,  but; 
how.  Qpiy  in  the  Name  of  their  Lord  :  That  altho' a 

Lord  had  not  any  Intereft  in  the  Herbage  ;  yet; 
if  any  other^  who  had  no  Right^  put  in  his  Cat- 
tle to  depalture  tliere,    the  Lord  may  diflrain 
them   Damage- fefant,   M  328.     As  to  the  lait 
Exc3ption»  the  Court  were  of  Opinion,  That 
Ai<lofLi-      fuch  Licence    Could  not  be   granted  without 
c-nce  after     Deed  :,  but  that  after  a  Verdid  upon  an  Iffue 
Vcicia.         joined  upon  the  CuHom  it  was  aided  by  Stat. 
oijeoffails'    for  now  it  fhall  be  intended  that 
it  was  a  good  Licence  granted  by  Deed,  when 
,  the  Defendanrs  have  taken  Iffue  upon  another 

Point,  for  thereby  they  have  admitted  that  the 
Plaintiff  had  a  good  and  effectual  Licence,  if 
there  was  iuch  a  Cultom  within  the  Manor 

as 
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as  the  Plaintiff  had  alledged;  and  now,  that  be- 
ing found  that  there  is  fuch  a  Cuftonij    the 
Court  will  intend  the  Licence  to  be  fuch  a  good  Judlc*  pro 
Licence  as  the  Law  requires,    and  Judgment  Q^ier'. 
was  given  for  the  Plaintiff. 

*  Vide  Rafi.  Ent,  ^69.  Narr'  de  Catailis  ad-  Bar  perLi- 
'  hue  detent',  DqV,  dic'qd'  ipfefeit'de  mefs'  cenc'ponere 
'  unde,  &c.    cepit  &  imparcavit   Averia  pro    ^^* 

^  dampnis   fad'    que  nondum  funt  fatisfad', 
'  Bar  qd'  Def  licenciavit  qiier'  ponere  bona 

*  in  mefi'  pro  Confer vationee  orundem,  quam 
'  diu  quer'  vellet.    Repl' pur  Maintenance  de 

*  Avowry,  Ettraverfe  Licence.     Vid.  iCo.  65. 

*  Vide  poftea  Bar  fur  Title,  &  Bar  per  Pre- 

*  fcription. 

Et^ 'vide  2  Ven,    22f.     Where    the  Avowrfis  Simile  de 
made  for  Rent  referved  upon  a  Demife  of  the  -^^""s. 
Third  Part  of  Lands.      Bar,  That  i^.  being 
feized  of  Two  other  Third  Parts,  Dedit  licmc 
quer^  imfoTi  Averia^  Et  Demurr"^  inde, 

g.  Bar  pur  Damage  fefant^  vide  ante, 
10.  Bar  fur  Title  in  Replevin  €^  Avowry. 

ff,  TTXEfendant  pleads.  That  E.  feized  of  the  Title  by  De. 

JL-/  Place  in  quo^  &c.  demifed  to  the  De-  mife. 
fendant  for  a  Year,  and  (b  from  Year  to  Year, 
and  fb  avows  Damagefefant :  Bar  by  a  for- 
nier  Demife  made  to  the  Plaintiff,  and  tra- 
verles  the  Demife  made  to  the  Defendant. 
Defendant  demurs,  2  Ven,  211. 

ff.  Replevin  for  fix  Steers  taken  by  the  Defen-  ^-  ma^es  Ti- 
dant,  in  a  Place  called  Middkham  Moor  5  De-  ^^^  J?*^  ^^C" 
fendantsavow  as  to  four  of  the  fix.  That  the  ^^^'^^tes. 
Defendant  Rok,  was  feized  of  a  Fapire  ad  :^^ 

N  n  3  Befiias, 
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Befiiafy  Anglice  34  Cattle- Gates  in  Loco  %n  \ 
cjuo^  ^c,  in  Dominico  [no  ut  de  feorlo  j  and  be- 
caufe  the  faid  four  Steers  were  there  Damage- 
tefant^  they  diftrained  them  ;  And  as  to  the  other 
two,  That  the  Defendant  J,  H.  was  feized  pf 
eight  Cattle- Gates  in  Loco  in  ejt4o^  &c,  Ut  de 
feodo  ^  ftircy  and  becaufe  the  faid  two  Steers 
were  there  Damage- fefant^  they  djUraJned 
^     them. 

Bar  &  De-         y q  (j^g  ^v^^^Jt  '^^^s.    As  to  the  four  $teer5 

foursTeerr'J'    ^^^^  Plaintiff  demufs;  '  Et  pro  Caufis  eo  qd* 
*   predid:'   R.  J.  &  J.  fuperius  non  allegaver^ 

With  fcveral  *  "^^  oftendiint  aliquam  titlum'  in  predid'  R. 

Caufes'  '  per  Conceffion'  Prefcription'  vel  aliter  haben* 

*  vel  daman' Paftur'  predi(ft!pro  54Beftiis  nee 
^  qualern  Pafturam  predid:'  R.  habet  an  folam 

*  Pafturam  vel  coiam'  Paftur'  nee  oftendunt 
^  quale  fuir  prejudicium  Failure  predicV,  Aa 
^  non  reliquens  fufficien'  Paliur'  pro  A'^eriis 
^  ipfms  R.  ita  qd'tercus  Exitus  fuperinde  jungi 
'  potefE,  Aceciam  placitando  fein'am  Failure 
'  in  Dominico  (uo  ut  de  feodo  &  Jure  non 
^  clamantes  locum  in  quo,  &c.   Et  guia  placi- 

*  fiim  predid^  eft  in  ceitum  &  caret  forma. 
ifc  the  Plain-  "^"^  ^^  ^^  ^^^  Avowry  for  the  two  Steers,  he 
ti^"  is  Lord'  pl^^^^y  That  the  Locui  in  quo  is  Farcel  of  the 
of  the  Ma-  Manor  of  M,  of  which  Manor  the  Plaintiff 
nor,  &e.        was  feized,  '&c.    That  there  was  fufficient  of 

Pafture  for  the  faid  Beads,  and  for  the  Cattle 

of  ail  others  who  had  Right,  &c.  Defendants 

join  in  Demurrer  as  to  the  Ayo'wry  fqr  the  four 

Steers:    And  as  to  the  Bar  to  the /^i^^i^^  for 

the  two  Steers,  they  reply  and  maintain  their 

Avowry*  and  further  &y,  That  no  Perfbn  but 

Repr  per      fach  as  have  Cattle- Gate^,  &c.  have  any  Right 

Mainte.         to  put  in  their  Cattle,  d^r.    That  the  Deferii 

^Muft^t'     d^nt  H.  and  divers  other  Ferfons,   were  (eized 

*  /  /'*   and  pofTefTcd  (bad  iRieading^   as  is  ?here  obi 

'-'•'•-"  ^    .  ^      ^   -    «•■  ferv'd} 
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ferv'd)  of  217  Cattle-Gates,  &c.  To  which  it 
appertain'd  to  have  theible  and  feveral  Failure, 
d^c.  And  that  the  Plaintiff  was  notfeizedor 
pofTefled  of  any  Cattle-Gates,  &c,  per  <fiiod, 
&c.  And  traverfes  that  there  was  fufficient 
Pafture  for  the  eight  Cattle^  and  the  Cattle  of 
all  others  who  had  Right,  &c 

^  The  Vlaint iff  demurs^  and  forCaufts^  Eo  qd'  ^^^^Ui'. 

•  placitum  ill'  eft  decelTus  ab  Advocar'  &  Cog- 

•  nition'  fuperius  inde  placitat'^  Eo  qd^  In- 
^  jundio  Traverfie  predid'  facit  Traverfiam  ill' 
^  mie'  neceffar'j  Et  placitum  ill'  efl:  repugnans. 
^  Vide  2  Lut.  II) J. 

Upon  the  Argument    the  Opinion  of  the  The  Avow- 
Court  was^    That  the   Avowries  were  il]_,    be-  ^'^^  ^'^' 
caufe  no  Title  was  fhewn,  either  by  Grant  or 
Prefcription,    to  the  Cattle  Gates,   as  per  Co, 
Lit.  121.  a.  2  Leon  74. 

An  Objedion   was  made,   That  they  who  ^^  Cattlf- 
had  Catde-Gatcs  had  an  Eftate  in  Fee  in  the  Gates  beFee. 
Lands   themfelves^    in   which,    &c.    But  the 
Court  anfwer'd,    Tiiac  they  took  no  Cogni- 
zance of  it. 

Another  Objection  was.  That  in  the  Bar  to  What  Lanl^, 
the  A-vowry,  as  to  the  two  Steers,  the  PlaintiiF  ^  M^nor^^  ^^ 
had  alledged  that  he  was  feized  in  Fee  of  the 
Manor  of  M.  of  which  the  Locus  in  (juo^  d^c, 
was  Parcel ;  and  fo  ic  might  be,  and  yet  not 
the  Soil  qf^  the  Plaintiff,  but  the  Soil  of  a  free 
Tenant  of  the  Manor,  Sed  non  allocatur^  for  no 
Land  is  Parcel  of  the  Manor,  but  only  the 
Demefnes  of  the  Manor,  and  the  Plaintiff  had 
Judgment,  ^  Lut,  1161, 

Vide  3  Livinz,  1  04.     In  Replevin,  the  Defen-  Where  fpeci- 
dant  avow-d  forDamage-fefant  in  his  Common  ^  ^^  Damage 
the  Plaintiff  demurr'd^  and  the  Avojvry  adjudg-  aliedgtr^d  by  a 
ed  ill,  becaufe  he  had  not  alledged  any  fpecial  Commoner. 
Damage  to  himfelf,  and  the  Court  would  take 

N  n  4  no 
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no  Notice  of  two  Precedents,  cited  for  the  De=^ 

fendant,  oat  of  Rafi,  and  Cooks  pntries,  they 
being  without  Argument,  and  held  the  Law 
all  one  in  Avowry  as  in  an  Adion  on  the  Cafe, 
becaufe  Commoners  can  no  morediftrain,  x\\m 
have  an  Adion  on  the  Cafe^  without  alledging 
that  he  is  endamaged  in  his  Common :  Alfo 
there  was  another  Exception  to  the  A^owry\ 
'Viz,,  Hcprefcribed  pro  communl  pa^ura^  and  not 
pro  communia  pajiura^  and  upon  both  Excep- 
tions Judgment  Wis  againft  the  Avowant, 

^ogni%ance  qs  Bailiff  of  a  Corporation^. 

IDem,  Le%'inz.  lo^  &  107.  Defendant  makes 
Conufance  as    Bailiff  of  a  Corporation^ 
without  fhewing  how  they  were  incorporated^^ 
and  without  fhewing  their  Precept  in  Writing, 
and  the  Avowry  Was  adjudged  good. 

Cogni^ame  as  Bailiffs  of  Infants^  apd  their 
Guardian^  &c. 


Bar  byTifle 
i'rom  another 


Vide  z  Lut.  1 181,  &c,  Reflevln  iov  iMng 
two  Horfcsin  a  Place  ca^Ued  Dover  Njts^ 
Guardian.  The  Defenclants  make  Cognizance,  as  the  Bai- 
liffs of  Mary  and  Eliz,ahech  Savtll^  and  their 
Guardian  Mary  Rennet.  Bar  al  Cog7i\  That  the 
Infants  Father  committed  their  Cuftody  tq 
other  Guardians,  and  derives  a  Title  by  a  I>e- 
niife  from  the  other  Guardian.  The  Defen- 
dant by  Replication  confeffes  the  Grant  (oJ.'S. 
Brother  of  the  Infants;  and  thai  the  Loc«j  de- 
^  fcended  to  the  Infants  as  Sifters  and  Coheirs  of 

^.pl  hy  Cu.  (he  ftid  J,  S.  But  he  further  fays,  Eo  ad'  fecun^ 
fendanttoaf.  ^^"^  tonluetud ,  O-e.  it  belong  d  to  hmi  toafllgn 
fign  Guaidi-  a  Guardian  to  fuch  Infants,  h&at  fuch  a  Court 
ans.  •  '  by  - 
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by  Copy  aSmitted,  and  aflign'd  the  (aid  Mary 
Bennet  to  be  Guardian  to  the  (aid  Infants,   and 
that  he  then  admitted  the  faid  Infants  as  Heirs  to 
their  Brother.     Plaintiff  demurs^  Eo  qd' Confue- 
tud'  in  plactto  ill'  [pec  eft  minus  a-pte  placitat*  ac  in 
ft  ifjfufficien'  ac  incerta^    ac  tota  materia  ihni  con- 
tern'  in   jidvocar^   predial''   centineri  dehuity    (^c» 
Vide  7.  Lut,  I! 87.  Where  'tis  obierv'd.  That 
this  Cafe  is  briefly  reported   in  5  Levinz  595-,  By  Lev.  Re^, 
In  which 'tis  faid,   That  upon  long  and  intricate  only  one 
Pleadings^    and  not  well  pleaded,  one  Point  Point  was  re» 
only  was  refolv'dby  the  Court,  without  Regard  f^^^^^- 
to  other  Defects  in  the  Pleading  /cik\  That  a 
Copyholder  is  not  within  the  Statute  11  Car.  2. 
t6  difpofe  of  the  Cuftody  of  the  Infants,   but 
that  the   Cuftody  fhall   be  to  the  Lord,   or 
others,  according  to  the  Cuflom  of  the  Ma- 
nor, as  to  the  Copyhold  Lands  for  the  Prejudice 
that  may  be  to  the  Lord,  and  for  the  Meannefs 
of  the  Eftate,  vide  5  Lev.  395*.     But  Serjeant 
Lutwyche^  wlio  was  for  the   Plaintiff,    is  not 
well  pleafed  with  this  Report,   and  (hews  four  ged  four  other 
other  Points  which  were  argued,   with  the  par-  PQints,  per 
^icular  Refolutions   upon  them :    Thefe  being  Lutw.  Rep. 
anfwer'd,  Two  other  Exceptions  are  alfo  by  ^^* 
him  mentioned.       And   he  further   obferves, 
That  this  Argument  was  made  'Pafch,  ^If.Si  M^ 
and  then  it  was  ordered  to  be  argued  again, 
but  never  was ;    yet  that  in  Michaelmas  Term, 
^W,^M,  it  was  entred  for  the  Opinion  of 
the  Court  the  next  Term,  and  fo   it  continued 
until  Rafter  Term  6  IV.  8z  M.  and  then  Judg^  Judic*  pro 
riient  was  ^iven  for  the  Defendant.  Def '. 

He  further  adds,  That  Chief  Juftice  Trehy 
did  briefly  deliver  the  Opinion  of  the  Court  : 

I.   That  a  Lord  of  a  Copyhold  Manor  had  Opinion  of 
not  any  Power  by  the  Common  Law,  without  a  ^^«  Court. 

par- 
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Bar  by  Grant 
of  a  Fair  un- 
der rha  Gieat 
Sea). 


D:mut'. 

How  the 
Star,  con- 
cerning the 
Seal  of  Lan:^ 
extends. 
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particular  Cuftom,  to  grant  the  Guardianfhipof 
ati  Infant  Copyholder  within  his  Manor. 

2.  That  here  was  Inch  a  Cuftom  well  al- 
Jedged  ^  and, 

3.  That  the  Statute  did  pot  deftroy  the  Va- 
lidity of  the  faid  CuRom,  or  extend  to  a  Copy- 
hold as  to  this  ParEicular;  for  that  it  would  be 
an  Alteration  of  the  Cuflom,  and  might  be 
prejudicial  to  the  Lord,  &€. 

Bar  al  Cognizance    by    Bailiff}^    That  the 
Plaintiff  bought  the  Sheep  in  a  Fair  with^ 
^    in  the  Dutchy  of  Lancafter. 

f[.  "T  jUe  2  Lut.  123;.  Replevin  for  taking  a 
V  Sheep  in  the  Highftveet  in  Da^ventree  in 
Cofn^  Nortbf;  Defendant  makes  Cognizance  as 
Bailiffs  of  the  Earl  o^  Nottingham  for  Damage- 
fefant.  Bar  inde,  That  Queen  Elizabeth  being 
feized  in  Fee  in  the  Right  of  her  Dutchy 
of  Lancafter,  by  her  Letters  Patents  under 
her  Great  Seal  granted  to  the  Bailiffs,  &c.  of 
D.  two  Fairs  in  the  Year,  ^c.  And  that  the 
Plaintiff^  at  one  of  the  faid  Fairs,  bought  the 
faid  Sheep,  and  paid  the  accuftomed  Toll ; 
and  that  thereupon  the  faid  Sheep  being  in  his 
Cufiody  in  the  faid  Fair^  the  Defendants  un- 
juftly  took  it,  &c.  Defendants  deraur^  ^nd 
the  Plaintiff  joins  in  Demurrer. 

And  Judgment  was  given  for  the  Plaintiff. 
The  Chief  Point  arifing  upon  the  Statute 
;  H.  5".  num.  15*.  Oiled  Statui  figiT  Lar,cr.ftr' 
tangm\  by  which  'tis  enacted,  That  no  Gift, 
&c,  fiiould  be  but  under  the  Dutchy  Seal :  But 
the  Court  were  of  Opinion,  That  the  Statute 
extended  only  to  the  Poffeffionsof  the  Dutchy, 
and  Things  naturally  arifing  from  the  Lands, 
as  a  Rent,  Way,  Mill,  pifhery,  and  the  like, 

but 
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but  not  to  Things  granted  by  Prerogative^  as 
this  was,  being  a  Fair  newly  created;  and  fo 
ii;  was  Goncludedj,  That  Pofleffions  ought  to 
pais  under  the  Dutchy  Seal;  but  Royal  Fran, 
chifcs  (as  a  Fair  is)  out  of  the  County  Fakt-ine^ 
and  within  the  Dutchy,  ought  to  pais  by  the 
Great  Seal,  and  To  Judgment  was  given  for 
the  PlaintiiF,  Id.  1257. 

The  Reporter  there  obferves,  That  a  Pre-  How  of  a 
fentation  to  a  Church,  the  Advowfon  whereof  Prerentation 
belongs  to   the  Dutchy,    may  be  under  the  ^^  Avoxd- 
Great  Seal,  but  the  Grant  of  the  next  Avoid- 
;ince  of  (uch  Advowfon  may  not  be  under  the 
Great  Seal,  but  ought  to  be  under  the  Dutchy 
Seal,     2  Rolls   ^hr,  182.  Let,  D.  num.   i  &  2=. 
I  Brownl.  182. 

That  in  the  Cafe  of  Carpenter  and  Marshal!,  ^^jl^^ 
I  Levinzx  28  &:  29,  and  i  Sid.  1^9^  and 
Raymond  90.  It  is  reiblved  fer  tot*  €ur\  That 
the  Reverfionof  Dutchy  Lands  lying  out  of  the 
Tluxchy  Palatine^  by  the  Seal  of  the  Dutchy,  may 
pais  without  Attornment  ;  and  that  the  Grant 
by  the  Dutchy  Seal  is  a  Grant  by  Record^  and 
pafTe?  the  Reverfion  as  a  Fine,  fcilt''  to  veil  the 
Eftate  without  Attornment ;  but  if  the  King 
will  make  a  Feoffmeni  of  it,  Livery  ought  to  be 
as  in  the  Cafe  of  a  Subjed,  for  it  may  be  done 
by  an  Attorney. 

j^,  Bar^  d^c,  at  Avovpry  pur  Rent  Charge. 

R£;)/fi;iw  for  taking  fix  Hogsheads  of  Allum.  poraKent 
Avo-wry  as  B;ii  iff  of  Sir  J.  M.  for  that  Charge 
King  Charles  the  Firll  being  feized  of  the  Ma-  granted  by 
nor,  &c,  demifed  the  Locum  in  <]uoy  being  Par-  li}^  King's 
vel  thereof  to  G.  for   Years,    who  granted  a  "^^"^"^^ 
yearly  Rent  of  1640  /.  to  others,  and  to  the 
laid  Sir  J.  M.  who  was  the  Survivor,  and  (b 
^vows  for  820  i  due  for  half  ^  Year,  &c.  Bar, 
^-     '  •'"  '  Thac 
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That  certain  Perfbns,  fitting  as  the  Upper 
Houfe  of  Parliament^  did  order,  that  the  De- 
Bar  theLeafe  ^Tiife  made  to  G.  (hould  be  cancelled,  and  that 
was*  avoided  their  Proceedings  were  confirmed  by  the  kd:  of 
by  Parlia-  Oblivion,  12  Car,  2.  cap.  ii,  i;  Car,  z,  ca.  ^, 
menc.  Whereupon  the  Defendant  demurs,  and  Judg- 

ment was  given  for   the    Defendant.     Vide 

1  Samd.  187,  1883  &c, 

jivixfiry  for  a      In  2  Saund.  195'.    In   Replevin  for  taking  his 

Rent  Charge  Cattle,  Defendant  avows  for  a  Rent  Charge  of 

granted  to  his  j^  /  ^gvifed  to  his  Wife  dum  fola  during  her 

(hlT&J^      natural  Life,  with  a  Claufe  ofDiftrefs;   but  if 

'       *        it  appeared  that  the  faid  ^««fffliould  be  married, 

that   then  his  Executor  (hould  pay  her   100  /. 

and  the  faid  Rent  Charge  fenitus  cejjaret^    and 

fliould  retorn  to  his  Executors  R.  S.  That  the 

Devifor  died,    and  that   afterwards  the  faid 

>^«»e  married  the  x\vowant»  andthatthe  100/. 

after  the  Marriage  was  not  paid,  for  which  he 

diftrain'd,    and  avows  for  ail  the  Rent  arrcar 

Jt  If  tba       after  the  Marriage :   And  the  Queftion  was. 

Rent  did        Whether  by   the  Marriage  the  yearly   Rent 

ceafe  by  hex    fhouldceafe  ipfo  fa^o,  oruntil  the  100/.  fhould 

*  *  fendants  Cduncel,  Thet  there  was  no  Reafon 

that  the  Rent  fliould   be  diverted  without  the 

Payment  of  the  faid  100  /,  contrary  to  the  In-r 

tent  of  the  Will,  and  of  the  Devifor-,  whereas 

the  Devifee  had  not  committed  any  Ad:  to  de- 

ftroy  fuch  Intent:  Whereupon  they  concluded 

for  the  Avowant,  That  the  Rent  did  not  ceafe 

by  the  Marriage  until  the  adual  Payment  of  the 

Itfeemsnor,  faid  100 /.    And    thereupon    Judgment    was 

the  100  /.       given  for  the  Avowant  by  Rainsford  and  Morton 

^"P^^  :  Juftices,    againft     the    Opinion    of    Tn>ifden. 

2  Saund,  200. 

Vide  2.  Ven»    145-,    &c.    In  Repltvln,    De- 
fendant fays.    That  R,  and  L,  being  feized 

of 
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of  a  MefTuage   &   Lands^    granted   a  Rent  UponGranc 

Charge  in  Fee  to  the  Defendant's  Grandfather,  ^.^  ^^"? 

who  bequeathed  the  fame  to    the  Defendant's  pee^^^^  ^^ 

Father,    who  granted  the  fame  to  the  Defen- 

dantj    who  avows  for  the  Arrears  of  the  (aid 

Rent.  '  By  Mayor 

Vide  Cliff.  642.  Avowry  by  Mayor  and  Bur-  andBurgcfl^s. 
geffesfor  a  Rent  arrear,  juper  terras^  charged  by 
a  Grant  thereof  to  them  made. 

ff,  ^  Simile  U.  6^0.    Et  Barqd'non  con- 
*  ceffit.    Videeund'  6^1,  644, 

Cognizdfice  as  Bailiff  upon  a  Rent  Charge  to 
a  Man  and  his  Wife^  with  a  Provifo^ 
and  Penalty  with  Claufi  of  Difirefs, 

£1  T)  Eplevin  for  taking  his  Cattle.  Defen- 
Xv.  d  ant  makes  Cognizance  as  Bailiif  to 
i^.  K.  Adminiiirator  of  J.  K.  the  Subftance 
whereof  is ;  That  G.  G.  and  R.  C,  by  Inden- 
durefafter  a  long  Recital  in  it  of  the  Laft  Will  Grant; 
of  one  ff^.  C)  granted  a  Rent  Charge  of  20  /. 
per  Annum  to  T.  K.  and  jF.  his  Wife,  and  to  the 
Heirs  of  the  Wife,  upon  a  Provifb  and  Agree- 
ment, That  the  Rent  (hould  be  paid  to  them 
during  their  Lives,  and  after  their  Deceafe  to 
the  U(e  of  the  Child  or  Children  of  the 
Wife  then  living,  unci!  the  Females  attained 
their  Age  of  18,  and  the  Males  21;  and  if 
the  Grantors  ihould  pay  to  them  at  the  Day 
of  their  faid  Ages  300/.  equally  amongft  them, 
then'the  Grant  to  be  void ;  but  if  Def^^ult,  d^c, 
fhould  be,  then  they  granted  to  the  faid  Husband 
and  Wife,  and  the  Heirs  of  the  Wife,  a  Rent  Penalty. 
Charge  of  4  I  per  Annum  as  a  Penalty  w'th 
Claufe  of  Diltrefs.  That  they  had  fflueThfee 
Sons,  W.  K.  R.K.  and  T.  K.  That  the  Eldeft 
accain'd    his    Age    of  2r,     whereby   100  /. 

of 
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of  the  500/.  became  due  to  him,  which  was 
Cognizance,  not  paid.  That  the  Husband  died^  and  after- 
wards the  Vv^ife  died  ^  and  becaufe  40  /.  of  the 
faid  Rene  of  4  /.  was  Arrear  in  the  Life-time  of 
the  Husbatld^  the  Defendant  makes  Cognizance 
as  Bailiff  of  ^.  X.  the  Adminiarator  of  J.  K. 
Hereupon  the  Plaintiff  demurred,  and  the  De- 
Demurrer.      fen(iant  join'din  Demurrer.     2  -Lut,  n$i,  &c. 


2_  Whether 
the  4/  was  a 
new  Rene  di- 
ftinft,    or  a 
Nomine  Pcena 
annexed* 


Upoti  the 
moved. 


Argument    two    Points   were 


S,  If  the  Ar- 
rearages be- 
Iong*d  to  the 
Adminiftra- 
tor  of  the 
Survivor. 


I .  Whether  the  4  /.  per  Annum  was  a  new  Rent 
diftindt  from  the  Rent  of  20  /.  per  Annum ^  or  a 
Nomine  Toina  annexed  to  the  laid  Rent  of  io  /. 
and  this  was  a  material  Queftion  ;  for  if  it  was  a 
Nomine  Pcsna,  then  it  had  been  clear,  that  the 
Adminif^rator  of^o^w  could  not  dilirain  for  th6 
Arrearages  of  it^  as  Ce.  Litt.  \  61.  k  But  in  this 
the  Court  was  not  agreed,  for  the  Chief  Ju'ftice 
held  that  it  was  a  Nomine  Tosjj^  ;  but  two  other  ; 
Judges  were  of  another  Opinion^   for  that  the 
annual  Sum  of  4  /.  was  not  to  rile  upon  th« 
Non  payment  of  the  Rent  Charge  of  20  /.  fer 
Annum^  to  T.  K-  and  Joan  his  Wife,  but  for  the 
Non-payment  of  a  Collateral  Sum^  ^iz,,  \oot. 
to  William  their  firlt  Son,  when  he  fhould  at^ 
tain  the  Age  of  2 1 ;  and  a  Nomine  Pcsn^e  is  al- 
ways given  and  created  upon  Non-payment  of 
Rent  before  granted  ,  and  altho'  it  is  mention- 
ed in  the  laid  Indenture-,  That  the  4  /  per  Annum 
Should  be  paid   as  a  Forfeiture  or  Penalty,  yet 
it  is  to  be  intended  as  a  Forfeiture  or  Penaly  for 
Non-payment  of   the  faid  Collateral  Sum  of 
100  /.  to  IV.  the  eldeft  Son^  when  he  fhould 
come  to  the  Age  of  21. 

2.  The  other  Point  was,  That  admitting 
that  it  wjs  an  independant  Rent  per  fe^  if  the 
Arrearages^  which  incuvr'd  in  the  Life-time  of 

r. 
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T.  K.  and  J,  his  Wife,  fhould  come  to  the  Ad- 
miniftrator  of  y.  who  furvived  him;  and  in 
that  the  whole  Court  was  agreed,  that  they  be- 
long'd  to  the  Adminiftrator  of  J.  arid  they 
grounded  their  Opinion  upon  Temfk  and 
Temples  Cafe,  5  Cro,  79^.  and  Carew  and  Bur. 
froytis  Cafe,  I  Rolls  Abr.  550.  nnmb.  8.  but  no 
Judgment  was  ever  given  in  the  Cafe. 

Cognizance  as  the  Bailiff  of  an   Executor 
for  Rent  Arrear  to  the  Tejiator. 

Jf.  QEE  2  Lta,  1227,    &c.    Replevin  for   ta-  Cogttu^omt 
\^  king  the  Plaintiff's  Cattle  in  the  Stable,  Rene  Charge 
&c.  Defendants  make  Cognizance  as  Bailiff  ^^  ^^«  Tcfta- 
of  i^.  K.  Executor  of  F.  K,    That  the  Locus  in  ^°'^* 
quo^  ^c.  is  Parcel  of  the  Manor  of  Tl  and  that 
William  Earl  of  Strajford^  feized  in  Fee,  thereof 
did  by  Indenture  grant  a  Rent  Charge  to  the 
Tcftator  of  60  /.  p^r  Annum  iffuing  out  of  ihe 
faid  Manor  for  the  Life  of  the  Grantee,  with  a 
Claufe  of  Diftrels  for  Non-payment  within  20 
Days,  being  lawfully  demanded  ;  and  then  lets 
forth  the  Lall   Will  of  the  Grantee,    and  his 
Death,  and  the  Diftrefs  for  Rent  Arrear ;   the 
Plaintiff  demurs^    Eo   ^d'  non  apparet  per  Cogni^  Demui. 
tion'  iW  qd*  prediti^  1020  1.  unquam  mandat^  fuer^ 
feu  aliqua  pars  inde  unquam  demandaf  fuir. 

Upon  the  Argument^  The  Plaintiff's  Coun-  That  this 
fel  infixed.    That  Executors    of  Tenant  for  Cafe  is  with- 
Life  were  not  within  the  Statute  of  32  H.  8.  i"  theSra-  ^ 
cap.  57.    And  that  the  Statute  is  to  be  intended  ^^^^^^^  ^*^^  • 
of  Executors    pur  auter  ^ie,  during  the  Life  of 
X^efiuy  que  'vie^  and  cited  4  Co.  48.   OgneVs  Cafe, 
I  InJK  162.  ay  8z  k    5  Co,   118.   Edrich's  Cafe; 
but  it  w^s  refolved  that  this  Cafe  is  within  the 
Statute. 

Then 


if  the  Lands 
be  not  charg- 
ed, the  Plain- 
tiff ought  to 
Ihew  it. 


Co^gn'. 


Defcent  to 
fout  Sons. 
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Then  he  took  anExcepcion  to  theCognizince^ 
becaufe  it  is  not  thereby  (hewn  in  what  Per^ 
fonsTime  the  Rent  became  due,  or  that  the 
Land  remain'd  in  the  Seifin  of  any  one  that 
6ught  to  pay  Rent,  or  in  the  Hands  of  any 
other  who  claimed  under  him'  by  Purchafe^ 
Gift  or  Difcent;  as  the  Statute  nrjenrions,  and 
then  cited  the  Cafe  of  mks  and  Wilkughhy^ 
3  Cro.  547.  Sed  mn  allocatur^  for  if  the  Lands 
in  which,  &c.  are  not  charged  with  the  Di^ 
ftrefs,  it  ought  to  be  fhewn  by  the  Plaintiff, 
and  fo  the  Defendants  bad  Judgment  by  the 
Opinion  of  the  whole  Cotirt.     2  Lut.  1 230. 

Cogft  for  a  Fourth  Part  upon  a  Rent  Charge 
granted  out  of  Land^  being  of  the  Tenure 
of  Gavelkind,  inter  Ofmer  d'Sheafe. 

Jf.  QBE  1  Lut.  120^,  iR^pi^'z^/w  for  four  Geld^ 
O  ihgs,  a  Mare,  a  Cow,  and  a  Heifer  | 
Defendant  makes  Cognizance  as  Bailiff  of  Z>^?;. 
Wilmott^  for  that  one  J.  C.  being  feized  in  Fee/ 
de  loco  in  (^uo,  ^c,  granted  to  M.  T.  and  his  Heirs^ 
an  annual  ReAt  Charge  of  14  /.  &c.  who  died, 
and  it  defcended  al  M.  W,  That  M.  W,  covenant- 
ed with  Sir  W.  B.  her  Coufin,  to  ftand  feized 
;othe  \J[q  of  Sir  W.  B.  and  bis  Heirs,  if  the 
faid  M.  W  fliould  die  without  any  Child  of 
her  Body,  and  living  after  her  Death ;  That 
flie  died  without  Iffue,  and.Sir  TV^  B.  granted 
the  faid  Rent  Charge  to  N.W.  and  his  Heirs; 
That  the  Tenant  of  the  Freehold  attorn'd  ; 
JV.  IV,  died  feized,  and  ir defcended  to  his  four 
Sons,  of  whom  Dan,  was  one,  the  Land,  and' 
all  Rents  Cha'  ge  iffuing  thereout,^  being  of  the 
Tenure  of  Gravelkind ;  and  for  the  Fourth 
Pare  of  the  Rent  Arrear  he  makes  Cognizance. 

Th0- 
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,.    ThePlaintifF.demands  Oyer  of  the  Indenture 
of  Covenants   of  M.  W.  to  Ihnd  feized,  &c, 
and  then  dfraurs  upon  the  Cognisance/  ViJe  Demur' 
2  £«/•.  12 10,  and  w/g  ;  Lei;.  370.  where  this  Cafe 
is  reported;  the  EfFed  of  the  Deed  being,  -viz., 
I  give  and  grant  Lands  to  my  Coufin,  and  his  c„i,a,- ,  -i 
Heirs,  to  hold  to  him  and  his  Heirs,  if  I  die  with-  the  S 
out  a  Son  of  my  Body  living  at  my  Deceafe. 
And  the  whole  Queftion  was,    If  this  Deed 
ftoLild  enure  as  a  Covenant  to  (land  feized; 
and  upon  feveral  Cafes  cited,  it  appeared,  Thai 
of  later  Times  they   had  more  Confideratiori 
of  the  Subftance  that  iscopafs  the  Eftace,  than  i  ,       ^  /^^ 
oftheShadow,y^i/.^  the  Manner  of  paffing  itj^i;!'"?.^ 
but  u  was  then  adfourned,    and  afterwards  ad^        ^cnuian.. 
judged  for  the  C-onufant.    Id.  Lev,  372,    See 
further,    2  Lut.    12 10.    where    'tis    obferved-, 
That  there   is  one  Point  in  this  Cognizance 
"^l^i^i^.  K/i^o^ght    worthy    of  Gbfervation,  ^  f.,.!,^ 
whiclns,  if  the  Cognizance  in  this  Cafe  is  good,  t^:k 
becaufe    tis  in  the  Name  and  Right  of  a  Co,  be  good, 
partner   only  tor  his  Proportion  of  the  Rent  •, 
tor  inP^^e  2Lnd  SteJma?i\C^{Q;  Mich,  7.  IV.  ^. 
B,  R.  in  Replevh,    the  Defendant  makes  Co^^^ 
nizance  as  Bailiff  to  job?2  Bennet^   and  Grace  his 
Wife,  for  the  Moiety  of  a  Rent  relerv'd  upon 
aLeafe  for  Years,    made  by  Simon.  Bemet  t0 
Griffith,    of  certain  Lands ;    the  Reverfion   of 
which,  by  the  Death  of  Benmt^   defcended  to 
:hefaid  Grace^  and  to  the  Codntefsof  S^//i^«r;." 
udgmcnt  upon  Demurrer  for  this  Caufe  was 
given  for  the  Plaintiff.    And  in  the  Cafe  of 
P«//e»    and  Tahmr^    Trln,    6,  iK  s.  B,  R,    Rot. 
179-   it  was  adjudged  upon  Demurrer,  That  d 
roinc-Tenant  cannot  avovv  for  a  Rent-Charee  '    "    ' 
without  niakinghimfelf  Bailiff  to'  his  Compani-  ^^^^7^^'^^^ 
Dny  ex  relatione  ^rP  fervien'^    Carth,w  in  both  flaauld'avc^. 
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theCaies:    But  this  Point  was  not  moved  in 

this  Cafe  of  Ofmer  and  Sheafe. 

Remainder  of       Vide  z  Lut,   12 1 8.  fP^eeks  vers*  Feach,    where 

■  Rent  di      the  Opinion  of  the  Court  was  for  the  Avow- 

^*'^'*  ant ;   for  chey  held,    That  a  Remainder  might 

well  be  of  a  Rent  de  I^ovo ;  and  alfo.  That  by 

a  Recovery  in  the  Cafe,  theEftate  in  the  Rent 

was  enlarged,   and  that  the  Recoverer  thereby 

was  in  of  an  Eftate  in  Fee-fimple,  which  were 

all  the  Points  in  the  Cafe.  Id,  1224. 

1 2.  Bar  pur  Rent  fur  Demje^  &c. 

Vide  antcy  Bar  per  Licence,  Ef  Bar  y«r  Title. 

Avowry  under  Ajjlgnment  of  a  Lcafe  made  by  a 
Mayor,  Bailiffs  and  Commonalty^  and  Bar  per 
non  dimific. 

Avowry.  T^  ^  Saund.  309,  &c.  Replevin  for  taking  his 
A  Cattle ;  Defendant  avows,  for  that  ih^ 
Mayor,  BailiiFs,  and  Commonalty  of  the  City 
of  Couentry^  and  one  Million^  and  others,  were 
feized  of  thefaid  Manor,  unde^  &c.  and  being 
fo  feized,  demifed  the  fame  to  7*.  B,  for  Years, 
who  aflign'd  to  the  Defendant,  who  demi^ 
(ed  Part  thereof  to  the  Plaintiff,  rendringRent, 

g^j,  and  (b  avows  for  Rent  Arrear.   Plaintiff  pleads 

in  Bar»  That  the  faid  Avowant,  predtSlo  prima 
die  Nov\  Anno  Regni  Re^is  nunc  1 8  fupradi^o^ 
aptid  F.  veter  pred/B'  non  dimifit  modo  &  forma ^ 
^c,  Et  hoc^  d^c  Unde^  ^c.  And  fo  the  Plan- 
tiff  makes  the  Day  and  Place  of  the  Demife  to 

Repl*.  be  Parcel  of  the  Iffue.    The  Avowant  replies, 

That  he.  upon  the  feid  fiift  Day  of  November 
Anno  Regis  nunc  1 8  fupradiBo^  demifed  to  the 
Plaintiff  modo  &  forma  prout^  &c.  Ef  de  hoc 

fon]\ 
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fon^fg  fuper  Priam*,  Et  fredi^l' ^er  filn\    And 
Upon  the  Tryal  the  Jury  found  that  the  Avow- 
ant  ivfra  fcrift^  frimo    die  Nov*   Anno   i8  /»^r<a  Verdl£i;rr* 
fcript*  apud  F.  predial"*  non  dimifity  O'c    mode  ^  ^^^^  ' 
forma,  prout^  &c.   and  affefs'd  Damages  and 
Cofls  for  the  Plaintiff  in  C  B. 

Defendant  brings  a  Writ  of  Error  in  Banco  Error. 
Regis ;  and  Error  affigned  upon  making  the 
Day  and  Place  Part  ofthelflue;  and  the  Verdid: 
implied^  That  the  Avowant  had  demifed,  buc 
not  upon  the  Day  and  Place  in  the  Declara- 
tion ;  and  (b  the  Subftance  and  Merits  of  the 
Caule  was  not  tried,  and  that  was  the  Default 
of  the  Plaintiff  himfeif  in  his  Bar  to  the  Avowry: 
And  the  Cafe  of  Sandback  and  Turnejy  Qro. 
Jac.  5-8 5-.  and  other  Cafes^  were  cited. 

On  the  other  Side  it  was  urged.    That  the 
Iffue  and  Verdict  was  aided  by  the  Statute  of 
Jeofaih^   32  H.   8.    cap,   50.    according  to  the 
Cafes,  Mo.  Rep.  695'.  Cro,  Jac.  25"!,  &c.    But 
Chief  J  u(]  ice  Hales  took  two  Exceptions  to  the 
Av')'wry^  viz.  (I.)  That  the  Avowant  al'edged  ^  Exception 
that  the  Corporation  of  C.  and  one  Afillion,  '^,%^ CTJ 
and  other  natural  Perfbns,  to  be  feized  in  Fee  Xenams. 
of  the  Manor,    unde^  &c.    Whereas  a  natural 
Perfbn  and   a  Corporation    cannot  be  Joint- 
Tenants,  or  jointly  feized  of  any  Lands,  as  by 
Lin.  Cap-    Tenants  in  Common.     (2?)  That  ,,  pof  not 
the  Avowant  had  not  laid  the  Leafe  at  B.  by  averring  the 
exprefs  Averment  in  Fad,   but  by  a  Teftatum  Leafe  made. 
exijtit^  which  is  not  good  Pleading,  and  there- 
fore the  Avowry  was  ill,  which  was  granted  by 
the  whole  Court  •,    and  the  Court  took  Time 
to  ad vife  thereon  •  and  it  was  moved,  that  here  , 

the  Court  might  revcrfe  the  Judgment,  and 
award  a  Repleader,  and  the  Parties  might  re- 
plead here  in  this  Court;  for  it  was  urged, 
That  they  ought  to  make  the  fame  Award,  and 

O  0  z  give 
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give  the  fame  Judgment  as  the  Common-Benth 
ought  to  have  done.  Rolls  i.  774.  And  afterwards, 
at  another  Time,  the  Court  delivered  their  Opi- 
nion^ and  the  Chief  Juftice  was  of  Opinion, 
IfthelfTue     That  the  Iflue  and  Verdid  were  aided  by  the 
andVerdi£t     St^tMlQoi Jeofails-^  huZTwffden contra^  and  that 
wereaided.     it  was  not  aided  by  any  Statute ofj^tf<?/^i//:  And 
Chiefjuftice  Hales  fsLid,  That  inantieotTimesit 
was  the  Ufe  to  award  a  Repleader  upon  a  Writ 
ofError  in  this  Court  ^  and  that  he  had  perufed  ' 
NoReplea-     divers  ancient    Rolls    (there   mentioned)    in 
der.  which  a   Repleader  is  fb  awarded;  but  that  it 

was  obfolcce,  and  not  u(ed  at  this  Day  •    and 
,  .      , .   that  in  the  Cafe  at  Bar  the  Judgment  could  not 
Tudgment^  ^^  ^^  reverfed  for  the  Faults  in  the  Avowry;  and  I 
could  not  be  peradventure,  (he  faid)  That  the  Plaintiff  had ! 
rcverfed.        made  his  Plea  in  Bar  ill,  on  purpofe  to  draw 
the  Avowant  to  demur  to  it:  And  that  the; 
Avowry  was  infufFicient,  and  for  the  Infuffici'-; 
ency  theieof  Judgment   ought   to   be,    for' 
the  Plaintiff's  Declaration  is  good,   and  fo  thej 
So  T  dctnenc  J^^g^'^^^"^  was  affirmed,  altho'itwaspray'd  thatt 
affirmed.        it  might  be  reverfed,   and  the  Party  Avowant: 
reftored  to  his  A<5tion.    Vide  2  Samd,  gip. 

Avowry  for  Damage- Fefant.    Bar  by  a  De- 
mife.     Repr,    That  it  vpas  upon  Render' 
of  Rent^     and  Entry  for  Non-payment,! 
Rejo*5   That  he  was  ready  to  pay^    andi 
traverfes  Demand  of  Rent^    and  Ijjue 
upon  the  Traverfe. 

Avowry.  TJ  Eplev'm  for  taking  his  Catde,  one  Defen* 
JlV  dant  pleads  «^»  fe/>/V;  the  other  avows  as 
Bailiff  of  the  Dean  and  Chapter  oi  Gloucefier  lot 
Damage-Fefantin  their  Fee.    Bar  by  a  Demife 

Bar.  to  J.  K  and  a  Grant  by  J.  K  to  th«  Plaintiff. 

Repl', 
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R€pl\  That  the  Demife  was  with  a  Render  of 
Rent,    and  a  Demand  made,    and  Entry  for 
Non-payment.   Rejoinder^  That  he  was  ready  Rejo. 
to  pay,  and  traverfes  the  Demand, 

'  Et  predid'  J.  G.  ut  prius  die'  qd'  predid'  SurrejV. 
J.  W.  &  H.  H.  virtute  Warranti  predicV 
predido  22  die  Jan'  Anno  n  fupradi(5lo 
ven'  ad  predid'  apertum  locum  infra  predid' 
Bofcum  vocat'  B.  qui  eft  communis  via  du- 
cens  a  W.  vers'  B.  dimid'  unius  hore  prox' 
ante  occafum  folis  ejufdem  diei  &  ibm'  per- 
manferunt  ufq;  ad  &  poft  occafum  foh's  ejuf- 
'  dem  Diei  petendo  nomine  predial'  Decan'  & 
'  Capidi*  &  ad  ufura  eorundem  Decan'  &  Ca- 
*  pitl'  predict'  48  s.  de  predid'  reddit'  9 1.  IfTue. 
*"  &  12  s.  prout  ipfe  fuperius  allegavit.  Et  de 
hoc^  &C.  AndVerdi5i:  and  Judgfmnt  was  for 
t be  Plaintiff,  Vide  2  Lut,  11 38.  Intr,  Mich, 
I J  &  16  Eltz,.  Rot.  2154. 

Where  the  Reporter  fays,  That  he  had  writ-  J^j^^^^^ 
ten  a  brief  Abftrad:  of  the  faid  Record  out  of  a  nufbrip^ 
Manulcript  of  Jufrice  Warbnrt6n^  under  which 
were  the  Words  (to  the  Effed)  enfuing.  written 
with  his  own  Hand, 'vi-M'.  Note^  That  this 
Matter  was  d^/ers  Times  moved  in  the  Court 
upon  joining  of  the  IlTue,  and  the  Court  was 
weary  of  it ;  whereupon  the  Lord  Djer  took  the 
Book,  and  made  the  liFue  upon  the  Demandant, 
at  fiipra  manu  fita  propria^  and  Harper  and  Moun. 
fon^  Juftices^  put  their  Hands  to  ir^,  ^md  rarmn  ; 
and  for  that  Rarity  the  Reporter  had  enqui- 
red into  the  Record  at  large  according  to  the 
Roll  thereof ;  and  that  the  Lord  Dyer  himfelf 
makes  mention  of  the  Pleadings  in  this  Cafe, 
Djer  329. 

O  o  ;  And 
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As  to  the  And  ic  is  noted^  That  tfie  Condition  of  the 

^^y  °^^^'    Re-entry  was  upon  Non-payment  of  Rent  by 
taandotKent.  ^j^^  ^^^^^  ^^  ^  ^^^^^^  ^^^^^  ^^^^^  Quarter,  and 

rhe  Demand  of  Rent  was  the  28th  Day  after 
Chrifimafs,  and  good  as  refolved  in  the  Cafe  of 
the  B\[hopoi  Pet erlforo^gb,  vers'  Careshj^  z.Cro, 
J66y  1 6 J. 

And  the  Cafe  of  Fahian  and  Rewiflon^  i  And, 
25*2.  where  the  like  IlTuc  was  taken  as  in  this 
Cafe  of  Kirhy  and  Green^  but  the  particular 
Iffiie,  in  the  Cafe  of  Fabtan  and  Rewifion,  was, 
whether  the  Rent  0^7/.  10  s.  due  at  LadyJay^ 
was  demanded  by  the  Space  of  half  an  Hour 
^^  ^^Pt'      before  Sun-fet ;   and  it  was  found,   that  it  was 

mand  before     ,  jjiir  r  rrr 

Sun-fec.  demanded  by  the  Space  of  a  quarter  01  an  Hour^ 
drc  and  yet  good,  becaufe  it  was  not  mate- 
rial ;  for  if  there  was  fo  much  Time  before 
Sun-fet,  fo  that  in  Time  it  might  be  paid,  'tis 
fufficient,  for  the  Subftance  of  the  IlTue  is 
found;  and  'tis  all  one  if  the  IlTue  be  with  an 
.    -  -  Abf^'^  ^oc  or   no:    But  he  refers  to  ^/^«ti&  49, 

&c.  ^'  °^'     Clamotthy'*s  Cafe^    where  a  Difference  is  taken, 
where  an  IfTueis  taken  upon  an  Ahfcf^hoc^  ^c. 
That  it  was  alfe>  found  in  the  Cafe  of  Fabian 
and  Rewi(ton,  That  the  Demand  was  of  Rent  due 
at  the  Time  of  the  Demahd  :  And  as  to  that  ic 
Ktbenotan-    ^^^  ^^^^  ^^  ^^^  Court,  That  the  Verdia  did 
fvt'ei'd  by  the  not  anfwer  the  Iffue  ;    forafmuch  as  tliey  had 
Verdiit.        not  found  any  Demand  of  Rent  made  at  the 
Feaft,  &c.  But  Rent,  i/i^.  half  a  Year's  Rent 
due  at  the  Time  of  the  Demand^   for  it  was 
dae  at  the  Feaft  next  before. 


C^gnizanee 
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Cognizance  as  Bailiffs  after  fever al  Defcenfs 
hjfFiney  &c.  for  Rent  Arrear. 

S  TN  Replevin  the  Defendants  make  Cogni-  Cogn*. 

X  zance  as  Bailiffs  of  i^.  M.  afcerfeveralDe- 
icents    by    Fine,  &c,  im'  J.  P.  &  Jho,   Af. 
^utr  5c  Saw.  M,  &  Ru  M*  deforo*    for  Rent 
Arrear,  upon  a  Leafe  from  Ro,  M.  to  Ri.  M, 
The  Plaintiff  in  his  Bar  confeffes  the  Seifin  in 
Fee  of  S,  M.  but  fays,  Thar  before  the  making  ^^^  ^X  «  F«* 
of  the  Indendurc  the  faid  S.  made  a  Feoffment  ^^^^  ^^ 
to  the  \Jk  of  the  faid  JR.  M  for  his  Life,  if  the  Lg^fe.  * 
faid  .9.  (hould  (b  long  live  ;   and  if  he  died  in 
the  Life-time  of  Ro.  then  to  the  Uk  of  R/.  A/, 
and  his  Heirs,  during  the  Life  of  the  faid  Ro, 
and  afterwards  folong  as  Rob.  had  Heirs  of  his 
Body  ;   whereby  Rob.  was  leized,  and  5.  died 
in  the  Life- time  of  Rob.  and  Rich,  entred,  and 
was  feizcd  in  Fee  by  Vertue  of  the  Aid  Re- 
mainder; and  being  fo  leized,  made  the  Leafe 
to  the  Plaintiff  as  in  the  Cognizance;  but  that 
he   afterwards  granted  the  Reverfion  to  one 
T.M.  in  Fee,  and  that  the  Plaintiff  attorn'd  to  Traverse  ©f 
the  (aid  Grant ;  and  then   traverfes,    that  the  |!'^"'  ^•^P* 
fiid  S.  M,  was  feized  in  Fee  at  the  Time  of  ^'""* 
the  Fine  levied,  modo  &  forma^  &c,  and  Iffue 
thereon,  2  Lut.  1608^  &c.  And  after  Verdict 
for  the  Plaintiff  it  was  moved  in  Arreft  of  Judg- 
mentj   that  the  Iffue  was  immaterialj   and  the  Ob},  That 
Right  was  not  put  in  Iffue,  and  was  untried  *  and  f^«  2^"«^.  ^^^ 
that  the  Cognizance  was  not  anfwered  as  to  the  *'^'^^^«"*^ 
Tine ;  and  it  appear  d  that  Rob,  M  waseftopp'dj 
and  againfl  his  Fine  aforefaid  he  could  not  con- 
vey ro  Jbo.  M.  and  that  the  Right  of  the  Rent 
wasinRo.M. by  a  Settlement  in    6p.  and  there- 
fore 'twas  not  material,  whether  S.  M.  Was  feized 

O  o  4  at 
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at  the  Time  of  the  Fine  levied^  or  not ',  foraf- 
niuch  as /?f.  M  who  claimed  under  Hirh^  had 
convey'd  the  Fee  by  his  joining  with  Sam,  his 
Father,  in  the  Secdement,  which  m^dc  the 
Seillnin  Fee  to  be  only  Form  to  induce  the 
Matter,  and  therefore 'tis  not  traveriable  •  and 
^  therefore  ic    was  inHfled,    That  the  Verdid 

fwirdd         ^"^^^  ^°  ^^  annulled,    and  a  Repleader  award- 
,i;*^  :   :       ed   to  the  Cognizance;    for.  that  it  was  well 
pleaded,  u  H:6.    izj..  a.  per  Neii^tonj  and  that 
a  Repleader  was  awarded:  as  ^'ppear'd  by  the 
Rule,   tho/  no  piiticular  Reafons "  given  by  the 
Court  for  die-fsid^  Refolution.   f^/i^  2  Lut. 
.■^:.,i6^r.  &'vide'aM'\^2'^,    where/  after  feve- 
k^oU^    ^^'  Matters  and  Cales  erred  b^  the  Reporter 
-,  ^  "    "-'    as  Reafons  vvhy  fuch  a   Repleaider  was  grant- 
ed^ he  concludes.  That  upon  the.  whole  Matter 
t\\Q  Allegation  of  a  Seifin,  d^r.  feem'd   at  moft 
to  be  only    Matter  of  Form   to    induce   ihe 
Pleading  of  the  Fine,    and  not  fuch  Marter  of 
Subflance  which  may  be  precifely  traverfed  as 
fs  alledged,  efpecially  in  this  Gale,  where  there 
iare  two  Conu(c)rs,    ^iz,,  ■  Sam\   zu6*Ri.  More:' 
And  it  appears  by  the  Plaintiff's  own  fiiewing 
in  his  Bar  to  the  Cognizance,   That  Ri.  M» 
at  the  Time  of  the  Fine  levied,  had  a  determi- 
nable Fee  vefted  in  him  to  take  Effea:  after  the 
Judgment      Death  of  the  faid  Sam.  M,  &c     Aftd  cHat  at 
l^Udrait    ^^^  Judgment  in  the  Caib   in  Qiieflion  was^ 
of  Repleader. -Q-^"  •^'^-^''  ^^^'  <:^p'^^^  ?^^  i^T^xifj^for 'Default  of  a 
Repleader  ' ,"-;''  ""'^  '        ''■■''- 

Avomj  for  Rent  Jrrear  npan  a  Leafe^  md 
DemHrrer  thereto^ 

Want  of  T^^^»  2  Lut.  ii^'].Jvo'>vry  is  made^,  That 
fraverfeof  Jl  the  Place  iw  ^«/?,  &c,  contained  one  Mef- 
?hs  Place  ill.  iuagein  theParilhofC  and  fo  he  avows  for 
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lent  Arrear  relerved  upon  a  Leafe  made  by 
lim  to  J.  P.  The  PlaincifF  hereupon  demurs 
generally,    and  the  Avowry  adjudged  ill,  be- 
:aufe  the  Place  of  taking  in  the  Count  was 
IOC  traverfed^  Id.  1 1  p.     But  then  an  Except!-  Exception  fo? 
m   was   taken^    that   there   was  Variance  be-  Variance, 
:ween  the  Writ  and  County  for  the  Writ  is  in 
he  Detimty   and  the  Count  in  the  Detimit  ; 
but  this  point  was  not   relblv'd,    becaufe  the 
Parties  agreed  to  amend  *,  but  it  is  like,  if  it  had  DIfFcrencc, 
3een  (6,    that  it  would  be  a  material  Variance;  hter  Detinet 
for  in  Refkv'm^  in  the  Detinet^  the   Plaintiff  re-  dr^^'^'^w^'^ 
overs  as  well  the  Value  of  the  Goods  as  Dama-  ^ 
ges  for    Reprifal,   F.  N.    B,    69.    L.  Co.  En, 
610  and  6\  i,    but  when  the  Writ  and  Cbunt 
are  Qd'  Def^  ea  Jet  mm  contra  vad'  d^"  fleg\   by 
this  is  implied.  That  the  Plaintiff  had  his  Goods 
again^  and  therefore  he  (hall  only  recover  Da- 
mages  for  the  taking,   and  fo  refers  to  Hill. 
14  E.  2.  421. 

J.  an  Inn-h^eper^  lets  a  Leafi  of  the  Place 
where^  &c.  to  W.  and  a  Drover  com- 
ing  with  Cattle  to  London,  vpith  Cott^ 
fent  of  the  Lejfor  and  Lejfee  put  in  his 
Cattle  to  feed  for  one  Nighty  and  J. 
diflraind  them  for  Rent  Arrear  3  the 
Cafe  is  more  fnlly  as  follorpeth. 

ff.  TN  2  Lut.  1 161,  &c.    Avowry  and  Cog-  Avewryon 

A  nizance^  That  the  Place  where,  &c.  is  Demifc  by  y. 
called  the  Watch  houfe,   and  that  the  Defen-  to  ^' 
dant  J,  was  poffeffed  of  the  Place,  and  othe^ 
Clofes,  for  the  Term  of  8  Years^  ahddemifed  ♦ 

'them  to  one  fK  for  7  Years^  rendring  Rent, 
^nd  16  avows^  &c.  for  Rent  Arrear^   Bar  qd: 


570  Replevin  &  Avov/tyl 

temf  (juoy  e^f.  his  Servants  were  going  to  Lon* 
don  with  the  iaid  Cattle  to  make   Profit,  &c* 
And  that  the  Defendant    J,  the   Landlord, 
B^j.  knowing  that  the  faid  Cattle  were  his  proper 

Cattle,  and  not  the  Cattle  of  5^.  ^.  his  Tenant, 
with  the  Confenc  of  the  faid  J.  W.  gave  Li- 
cence to  the  Plaintiff's  Servants  to  put  them  in 
Re  pi*.  for  a  Night  per  ^»c,  &c,    Repl^  That  the  Cat- 

tle were  there  Levant  and  Couchant,  and  that : 
they   took  them  for  the   2^2/.    Rent  Arrear, 
K^jQ»  R^p\  That  the  Defendant  J,  gave  Licence, , 

ut  ff*pra^  and  traverieth  the  Levancy  and  Cou- 
chancy  aliter.    Defendant  J.  demurs,    and  the 
Demnri**        Plaintiff  joins  in  the  Demurrer.  Id.  1164,  and 
1165-.  where  'cis  obferv'd.  That  this  Cafe  is  re- 
ported in  the  3d  of  Levins  260.  and  refers  toi 
Co,  Litt.  47.  tf.  ;  Cro.  J49  and  628.    and  then ; 
Obj.  That  7.  niakes  a  Quere^   if  the  Avowry  in  this  Cafe  is . 
(hews  not      good,  becaufe  in  it  is  faid,  That  the  Defendant 
how  he  he-^     J  ^35  poffeC'd  of  the  Place  in  ^uo^  (j^c.   with- 
ctmepoiTcr.    out  (hewing  how  he  became  poffeffed ;   and! 
for  this  refers  to  the  Cafe  of  Pe!l  and  Garlkk. 
in  hfs  Book.    The  Cafe,  as  reported   in  3  Le^ 
*vinz,  260.  is  ftated  thus.   That  the  Defendant 
The  Cafe        Joyce  was  leized  of  the  George- Jm  in  Barnet,  and  i 
jiiiter  re-       dcmifcd  It,  and  the  Clofe  in  ^uo^  to  ^tSij  for 
ported.  Years,  rendring  Rent ;   That  the  Plaintiff  was  i 

a  Drover,   and  bringing  the  Cattle  to  London^ 
ad  frofic^    fuum    inde  faciend\     (for   fo  is   the ' 
Pleading  c^  nemy  ad  Mcrcjtu?/j)  by  the  Confent 
of  the  Defendant,  and  Licence  of  fV,  the  Leffee, 
put  his  Catde  into  the  Clole  /»  ^iw,  to  feed  for 
one  Night,  and  the  Defendant,  the  Landlord, 
The  Quefti-   diftfaio'd  them  for  Rent  Arrear  ^    and  if  he 
on,  If  the     could  well  and  lawfully  do  the  fame  was  the 
Diftrcfs   was  Qpcftion  ;  but  no  Advantage  was  taken  as  its 
Tawful  ?         being  an  Inn  «    but  the  principal  Qpeflion  was. 
That  ihofe  Cattle  being  bringing  to  London, 

and 
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and  fo  fuppofed  to  be  for  the  Provifion  of  that 
great  City^  ii  it  fhould  be  lawful  for  the  Land- 
lord to  diftrain  them  for  Rent  due  foraClofe  Pro  Quer* 
in  which  they  are  lodg'd  for  one  Night  in  the  not. 
Way ;   That  in  Mkhaemas  Term  Juflice  Lut- 
wyche  (aid,    That  they  were  not  diftrainable 
lor  that  Reafon,  and  grounded  his  Opinion  on 
;  Cro,   5-49,  ^99.    and  Chief  Juftice    Herbert 
feem'd  to  incline  to  his  Opinion  \  but  after- 
wards PoUexfett^    Chief  Juflice,  and  the  whole 
Court,  gave  Judgment  for  the  Avowant  >  for  g^^  ^^^^^^ 
it  was  not  Realon  that  the  Cattle,  coming  to  wards  Judg- 
this  City  from  all  remote  Parts  of  the  Realm^  ment  for  the 
(bould    be    privileged    from    Diftrefs   of    all  Avowant. 
Landlords  for  their  Rent,    by  all  the  Way 
which  they  come. 

Iff  Avot0Yj  for  Rent^  a  Copyhold  was  leafed 
for  99  Tears ^  Reverfion  ^<7  B,  N,  andh. 
and  they  three  livings  the  Leafe  of  the 
Manor  was  ajjigned  to  B.  Qtiere^  if  the 
Term  is  not  execute  din  Fee- fifnple^  and  Jo 
the  Inheritance  deftroj/ed.  See  the  Caji 
more  at  large  as  follovoeth, 

(f*  QEE   Replevin  and  Avoivry^  2  Lut,  li^f.  Copyhold 

C5  '1 172,  &c,  wherein,   as  to  the  Matter  leafed, 
in  Law,  which  was  intended  to  be  determined 
by  the  Adion,  the  Cafe  in  efFed  is  fuch,  viz, 
A  Leafe  for  99  Years  is  made  of  a  Copyhold 
jMelTuage  refcrving  Rent,  afterwards  a  Leafe 
for  99  Years  is  made  of  the  Manor,  of  which  Manor  lea- 
the  Meffuage  is  Parcel:   TheReverfion  of  the  fed. 
Fee  of  the  Manor  expedant  upon  the  lalt 
Leafe  of  99  Years  being  in  5,  N,  and  L.  and 
afterwards  they   three  livings    the  Leafe  for 

99 
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Affignment.    P9  Years  of  the  Manor  is  afligned  to  B.  and  he 
avows  for  the  Rent ;  and   the  Queftion  was. 
The  Quefti-    jf  by   the  Aflignment   of  the  Term    to   B. 
^"'  the  Term  for  Years  of  the  faid  Manor  is  mer- 

ged and  executed  in   the  Fee-fimple;  and  by 
Confequence,   ifthe  Jointenancy  of  the  Inheri- 
tance is  not  deftroyed  ?  For  if  it  be  fo  that  the 
Jointenancy  is  deflroy'dy  then  it  follows,  that 
the  Defendant   B,    had    Title  only   to  Part 
of  the  Rent,  and  he  had  avow'd  for  the  whole 
When  It  ap-   Rent,  andfb  his  Jvowr^  was  ill  in  the  whole  ; 
pears  the       That  when  it  appears  upon  the  whole  Record 
^ore  Rent  ^^  ^^^^  ^^^  Avowry  is  for  more   Rent  then  is  be- 
or  that  he  '     come  due,  there  he  fhall  have  a  Retorn  for  fo 
had  no  Title  much  as  is  due:   But  if  it  appears  that  he  had 
to  fart.  no  Title  to  Part  of  the  Rent;,  ihere  he  fnall  not 

have  a  Retorn  for  any  Part ;  and  (b  is  Moor 
281.  and  other  Books;  but  this  Point  was  not 
refblv'd  by  Realbn  of  the  ill  Pleading  in  the 
Avowry;  and  it  was  agreed  that  the  Point  was 
not  refolved  in  any  Boojc^  Ideo  <juare^  (ays  he, 
of  that  Point,  and  refers  to  Co.  Lin.  182.  /». 
Litt.  Sc^.  502.  Co,  Lit.  185.  a.  That  after 
three  Icveral  Arguments  Judgment  was  given 
in  the  principal  Cafe  for  the  Plaintiff,  by  Rea- 
Tudlc*  pro  ^"  ^^  ^^^  ^^^  Pleading  in  the  Avowry  •  but  the 
<iuer%  QoMtt  did  not  give  any  particular  Realbns  of 

their  Relblutions,     l^ide  eun^'   1174.  ^^^"^^^^^ 
Bolton. 
Wojo^rrfor        •0-  ^^^  Defendant  makes  Avowry,   for  that 
llenr  Arrear    J*  F.  being  feized  in  Fee  of  the  Place   in  quo^ 
to  J.  F.  ^c,  by  Leafeand  Releafe  convey'd  the  fame  to 

the  Ufe  of  y^.  Wife  of  Sir  H,  IV,  for  Life  ; 
Tha^  the  faid  -^.  after  the  Death  of  the  faid 
H.  fV,  demifed  the  fame  to  the  Plaintiff,  ren- 
dring  Rent^  and  fo  avowed  for  Rent  Arrear  : 
The  Plaintiff  pleads  in  Bar,  That  P,  Lord  ^. 
was  feized  in  Fee,  &c,.  That  6  Aug,  41  Eliz, 

he 
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l)e  devifed  to   P.  B.    his  fecond   Son  in  Tail-  Bar  by  an 
male,  to  hold  after  the  Death  of  5.  Countefs  of  ^^^^r  Title, 
K.  Remainder  to  the  right  Heirsof  P.  Lord  TV,  ^^f^ntand 
Then  fets  forth  the  Death  of  the  faid  Lord  and  diffe"zed"by 
I  Countels,  the  Entry  of  P.  B.   and  his  Death,  j,  f.  who 
J  and  a  Difcent  to  R,  his  Son  and  Heir;  and  that  made  the 
he  was  feized  until  he  was  diffcized  by  the  faid  Conveyance. 
J,  F.  who  being  feized  by  Diffeifin,  made  the 
Leafe  and  Rcleafe  ut  fupra.     Repl\  That  be-  RepV  by  a  Fe- 
fore  the  faid  J,  E  any  thing  had,  &c,  the  faid  ofFment  to 
Sir  H.  ^.  was  feized  in  Fee^  &c,  and  enfeof-  continuance 
fed  the  faid  J.  K  and  one  M,  in  Fee,  and  avers  ^f  PofTeffion 
Continuance  of  the  PoiTeffion  and  Seifin  for  and  Seifm, 
20  Years,  and  more,  under  the  faid  Tide,  by 
which  the  Entry  of  the  faid  P.  was  bar'd,  and 
traverfes  the  Difleifm  of  P.  by  J,F,    Vid^ 
Z  Lut.  1 199,  &c. 
•;  '  Vide  ante  (iir  Title. 

1 3.  Bar  pur  Rent  ou  Services,  &c, 

[p  "pxEfendant  makes  Cognizance  as  Bailiff 
-"  JlJ  of  r.  M.  and  that  G.  Lord  C.  feit" 
fuit  de^  &C.  Unde  locus  eji:  parcell\  Et  iW  temit 
de  eod'  T.  M.  ut  de  Mafierio  fao^  ^c,  per  fideli^ 
tat'  &  reddit' ^  1.  8  s.  8  d.  &c.  That  the  Pre. 
miffes  defcended  to  J,  Lord  C.  as  his  Son  and 
Heir,  and  makes  Cognizance  for  3  /.  3  j.  3  /i 
of  Rent  Arrear,  and  for  other  3  /.  8  /.  8  d^ 
pro  relevio  pofi  mortem  G.  Dom,  C.  Bar,  as  to 
the  Rent  by  Tender  and  Refufal ;  and  as  to  the 
Relief  Plaintiff  demurs  fpecially,  Qd"  non  appa^ 
ret  ofd"*  predi^^  T.  M.  habuit  titulitm  ad  bend"  rele^ 
'vium  predi5l\  The  Defendant  joins  in  the  De- 
murrer, vide  3  Levinz,.  141  &  14^.  where, 
upon  the  Argument,  it's  fcid.  That  it  was  re- 
folved  by  the  whole  Court  that  he  need  not, 
for  the  Relief  is  not  Parcel  of  the  Tenure,  buc 
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a  Flower  incident  to  every  Tenure  in  Soccage:i 
and  tho'  it  may  be  releafed,  as  'twas  objeded, 
or  upon  the  Tenure  a  (pecial  Relervation 
without  Relief,  it  (hall  be  intended  until  it  be 
{hewn  on  the  other  Part,  becaufe  'tis  incident 
de  communi  jure,  altho'  feparable  by  Releafe  in 
fpecial  Refervation,  slsCo,  2.  Infi.  252.  But  ad 
ea  que  freqmntwi  accidunt  jura  adaptantur^  and 
Judgment  was  given  for  the  Conuiant. 

j]'.  The  Defendant  makes  Cognizance  as  Bai. 
lifFto  IK  M,  That  T.  H.  was  feized  in  Fee  of  a 
MelTuage  held  of  the  faid  M.  W,  of  his  Manor 
of  M.  by  Fealty  4  s.  Rent  and  Suit  of  Court ; 
and  for  the  Rent  Arrear,  and  Suit  of  Court  not 
made,  hem  co^n*^  ^c.  The  Plaintiff  by  his  Bar 
protefting,  that  W,  M,  was  not  feized  of  the 
Services,  confefTes  a  Tenure  by  the  Rent  of 
4  /.  tantum ;  and  taverles  the  Tenure  by  Fealty, 
Rent  and  Suit  of  Court,  Repr  ir  IJJue  fur  le 
Traverfe.     Fide  2  Lut.  1211,  &c. 

Idem  121^.  That  the  Jury   found  a  Ipecial 
VerdiA,  which  agreed  with  the  Cognizance  in 
ail  Circumflances  but  one,  viz,.  That  the  Ver- 
did  found  the  Court  to  be  held  before  the  Stew- 
ard, and  the  Conufance  does  not  mention  be- 
fore whom  it  was  held  ;  but  that  was  no  mate- 
rial Difference,  for  the  Jury  found  the  Matter 
of  Fad  as  it  is ;    and  indeed  all  Courts  Baron 
^re  held  before  the  Steward,  albeit  the  Suitors 
are  Judges.    Idem  1216.  That  then  the  Quefti- 
on  is,    Whether  the  fubfequent  Matter  found 
by  the  Verdid,  'viz.   That  for  20  Years  laft 
paft  there  had  been  only  one  Freehold-Tenant, 
^admitting  that  it  deftroy'd  the  Manor)  fhall 
be  regarded,  inafmuch  as  it  is  repugnant  to  the 
Matter  found  before,  and  to  the  Agreement  of 
the  Parties  themfelves  in  Pleading?  And  as  to 
chatj  he  lays,  the  Court  took  no  Notice,   be- 
I  caufe 
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caufc  the  Jury  is  fworn  only  to  try  the  Matter  The  Jury  not 
inControverfy  between  the  Parties ;  and  if  the  «o  dispute 
Jury  fbail  be  permitted  to  make  Queftions  and  Jy  Jhf  pT 
Difputes  in   Things   whereupon  the    Parties  ties.  ^  "' 
were  agreed  before^   it  would  be  of  ill  Confe- 
quence ;    and  refers  to  (everal  Authorities  to 
that  Purpofe  :  And  afterwards  Judgment  was 
given  for  the  Defendants  by  the  unanimous  Opi-jy^j^f 
nion  of  the  whole  Court;  and  Chief  Juftice  Def*. 
Treby  faid,  it  might  be  a  Court  Baron^    altho' 
the  Jury  had  found  that  it  was  held  before  the 
Steward. 

It  there  appears,   that  afterwards  a  Writ  of  Erropanj 
Error  was  brought  in  Banco  Regis^    and  Judg-  Judgment  af« 
ment  was   affirmed  by    the  Opinion   of  the  firnied. 
whole  Court ;   and  it  was  faid  that  a  Court 
Baron  might  be  well  holden  before  a  Steward, 
as  I  Leon,  316.  and  2.  Jo.  22,  23.  Vide  i  Mod, 
Rep.  173.  I.  Cro.  497. 

Fi^e  13.  E.  4.  18.     That  a  Court  Baron  is  Of  a  Court 
incident  of  Common  Right  to  every  Manor^  Baron, 
and  3  Cro.  791.  That  there  is  no  Manor  with- 
out a  Court  Baron. 

That  there  cannot  be  a  Court  where  there 
is  only  one  Suitor,  Co.  4.  26.  MelwicFs  Cafe; 
but  I  Afjd,  25*6  &  297.  It's  faid  a  Manor  is  not 
deflroy'd,  altho'  there  be  but  one  Tenant. 

Et  vide  I  Leon  218.  That  if  one  in  Plead- 
ing entitle  himfelf  to  a  Court  belonging  to  his 
Manor,  it  (hall  be  intended  a  Court  Baron  5 
and  in  Fitz..  N.  B.  "16.  D.  it  is  called  Curia  Mane- 
rii  i  and  if  the  Pleading  intend  any  other  Court 
than  a  Court  Baron,  then  a  Title  ought  to  be 
made  to  it)  but  other  wife  of  a  Court  Baronj 
Telv.  192. 

Note^  It  wasobjeaed.  That  no  Seifin  of  the  SciTin. 
Manor  was  alledg'd  in  IV,  M.  but  the  Repor- 
ter gbfervcs  many  Precedents  to  be  accor- 
ding   ' 
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ding  to  the  Cognizance,   and  refers  to  them, 
2  Lut,  111  J. 

Og»  forSer-      Replevin  upon  a    Writ    of  lecond    Delive- 
vice  undone,  rancc.    Defendant  makes  Conufance  as  Bailiflf 
vis:.  Homage.  Qf /r  b.  Kt.  and  fays,    that  the  Plaintiff  long 
before  the  Time,  &c.  was  feizedofthe  Manor 
o{  Curies^  of  which  the  Place  where,  C^c,  was  I 
Parcel  in  Fee,  and  held  \i  of  the  laid  F.  B,  as  I 
of  his  Manor  of  C  by   Knights  Service,  viz,, 
by  Homage,  &c,  of  which  Services  he   was 
feized  by  the  Hands  of  the  Plaintiff^  &c,  and 
Demm'cum  diftrain'd   for  Homage.    Plaintiff  demurs,  Et 
caufis.  fro  Caufis  qd^  Vef  non  fecit  fibi  aliquod  titlum^  ad 

htnd^  homagium  prefat^  <^uer\  Acetiam  qd^Cognitio 
predi5i'  ^fi  repngnam  in  ft  ac  in  recognitione  ilia 
non  allegatur  Jufficiend*  feina^  de  Serviciis^  frout 
debet  allegari^  Et  monftratio  feijina  non  efi  forma- 
judgment  pro  Us,  Defendant  joins  in  Demurrer,  Winch, 
Q«€r\  E»f.  975.«/i'  899.    And  there  it's  faid.  Judg- 

ment for  the  Plaintiff,  fur  ceo  que  le  Def  ne  fait 
title  a  luy  ^ur  le  Homage ,  ^c.  But  fee  Winch,  Rep, 
fol.  51.  where  it  feems  Judgment  was  for  the 
Avowant,  and  fo  Hutt&n  fo.  fame  Cafe.  Et 
*videz  LutK  1217. 

That  the^  Defendant  held  by  Fealty,  Rent, 
and  Suit  of  Court ^  &c. 

Avowry  for  J^  ^"  Replevin  Defendant  makes  Cognizance 
R?nt  Artcar.  as  Bailiff  of  G.  B,  by  Diftrefs  for  Rent  Arrear 
from  7.  C.  Tenant  by  Fealty ;  the  Plaintiff 
fays  din  ante^  &c,  the  faid  J-,  C.  being  feized  of 
40  AcreSj  unde^  &c,  in  feodo^  demifed  them  for 
five  Years,  '  Qd'q-,  fine  J.  C.  non  poteft  Cog- 
^  nitionem  predid'  in  judicium  deducere  & 
^  pet' auxilium  deeod' J.  C.  Et  ei  conceditur, 
{  Ideo  fumm',  84g.   Et  comperuit  &  jungic  fe 

I  '  cum; 
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*  ciim  prefat'  quer'  in  placito  predid'^  Et  die"  Plaintiff 

'  qd'  did'  J.  C.  diu^  &c.  fuic  feit'  de  70  acr'  P^'^ys  ^"  Aid 
^  terre  unde,  &c.  in  feodp  pro  reddit'  9  s.  &  ^^ygrfes  T^*' 
^  lervic'  de  prefat'  G.  B.  Et  craverfe  !e  Tenure  Tenure! ^^* 
^  modo  &  forma  prouc  Def  per  Cogn'  fupe- 
*riusfuppon'.    Def  moratur  in  Lege  pro  eo 

*  qd'  predid'  J.  C.  &  S.  non  dedic'  (einam' 
fervic'  predfd'  per  que  tenta'  predicV  cum 
pertin'  in  forma  predid'  teneri  fuperius  alle-  Def*  Jemut^ 
gatur  fed  tantum  modo  ded^'  &  traverfant  cum  Cauli«. 
tenur'  eorundem  ten'torum  cum  pertin'  quod 
in  hoc  Cafu  per  Legem  Terre  dedicere  vel 
traverfare  non  Debuer'  nee  pofTunti  Aceci- 
am  Travers'  8z  placitum  duplic'  in  fe  conti- 
neht  materiam  $t  efl  negativa  pregnans^  td 
hoc,  &c.  Unde,  &c.  Et  Def'  jung'  in  mo- 
rac'.  Vide  fi^inch  Enp,  977.  als.  863^  d^c, 
Et  FFiftch  Rep.  foL  18. 

See  more,  on  this  Bbad  in  TFinch,  Ent.  r/;' 
J^eplevw^    Rafi.  Ent.  Co.  Entries^     &c.    i  Mod^ 
Imr.  lie  Refalo,  Thotnp,  En.  z^ji^  274;  267,  &:cv 
and  Vlacit.  Gen.  yf;.     Sqq  a\^o  Townfen^^Ts," 
fales,  and  Comwal's  Tables^  Ti('  Replevin, 

Ohfervatiofjs  concerning  Diftreffis  for  Rent 
from  Statute  Law, 

BY  17  Car.  2.  ca.  7.    When  a  Piaintiff  fhall  vv^Hen  d 
be  nonfoited  before  liTue  in  any   Suit  of  pjaintiff  1^ 
iReplevwy  removed^  or  depending  in  any  of  the  nonfuited 
Courts  at  VVtfiminfter,  the  Defendahc  making  before  I'lTui?. 
Suggeftion  in   the  Nature  of  an  Avowry  for 
Rent ;  the  Court  upon  his  Prayer  fhall  award 
a  WrittotheSheriif  to  enquire  of  the  Sum  in  Arrears  to  B© 
Arrear,  and  the  Value  of  the  Diftrefs ;  where-  intjuiced  of, 
eponNotlGeof  15  Days  (hall  be  given  to  the 
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Plaintiff,  or  his  Attorney  in  Court;  of  the  liti 

ting  of  fuch  Inquiry;    upon  Return  of  which 

Recovery       Inquifition  the  Defendant  (hall  recover  the  Ar- 

withCofts.      rears,  if  the  Diftrefs  amount  to  that  Value,  alfo 

the  Value  of  the  biftrefs  with  Colls ;  and  fhall 

have  Execution  thereupon  by  Fieri  Facias,  or 

Elegit, 

irnonfuited        IffiichPlaintiiF  be  nonfuit  after  th^  Avowry 

after  Avowry  and  Ifluc  joined  i  or  if  the  Verdid  be  againrt 

and  IfTue.       f^Ji^^   the  Jury  at  the  Defendant's  Prayer  (ha!! 

enquire  «f  frfra^    and  the  Avowants  recover 

ut  fiipra. 

If  Judgment      If  judgment  be  upon   Demurrer  for  fuch 

be  for  him      Avowant^  the  Court  at  the  Defendant's  Prayer 

upon  Demur.  (]^3||  ^^^^d  a  Writ  to  enquire  the  Value  of  the 

"^'  biftrefs,   whereupon  he  (hall  have  Judgment 

ut  fUpra. 
If  DIftrefs         Where  the  Diftrefs  (hall  not  be  found  to  be 
amounts  not  to  the  Value  of  the  Arrears,    the  Party  may 
to  the  Value.  cJi(^raii)  for  the  ReTidue.  ,        . 

How  the  And  by   19  Car.  2.  cap.  5-.    The  (aid   Aft 

^fo^efaid  A£i  (hall  be  of  Force  in  all  Caufes  of  Replevin  in  the 
ihili  extend.  Court  of  Common  Pleas  for  the  County  Valatine 
of  Lancafier^  the  Court  of  the  great  SeGions  of 
V^ales,  the  Court  of  the  great  SefiRons  for  the 
County  Palatinate  of  Chefier^  and  the  Court  of 
Common  Pleas  for  the  County  Palatine  of  Dur- 
ham, 

So  by  2  1^.  &  M.  Sefs.  I.  Cap.  5-.  Where 
any  Goods  or  Chattels  fhall  be  diilrained  for 
Rent,  referved  and  due  upon  any  Demife, 
Leafe  or  Contrad  ^  and  the  Tenant,  or 
Owner  of  the  Goods,  fhall  not  within  five  bays 
after  fuch  Diftrefs^  and  Notice  thereof  (with 
the  Caufe  of  fuch  taking)  left  at  the  Manfioa 
Houfe,  or  other  mo(l  notorious  Place  of  the 
Premiffes  charged  with  the  Rent,  replevy  the 
feme,   the  Perfon  dittraining  may  with  the 

Sheriff, 
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Sheriff,  or  Under-Sheriff  of  the  County,    of 

with  theConftable  of  the  Hundred,  PaiiflioF  Appraife^ 

Place  where,  &c.   who  are  thereby   required  Jn^"^  &^' 

to  affift-;,  Cciufc  the  Dilirefs  to  be  a^praiied  by 

two  fworri  Appraiiers  whom  Rioh  Sheriff,  &c, 

fhall  fwear  toappraile  them  truly  according  co 

the  beli  of  their  Underftanding  ;    and    after 

fuch  Appraifemeni  may  fell  the  lame  towards 

the  Satisfaction  of  the  Rent;,  and  the  Charges 

of  the  Diftrefi  and  Appraifemenc,   leaving  the 

Overplus,  ifariy  be^    In  the  Hands  of  the  faid 

Sheriff^  d^cv  for  the  Owner's  Ufe.     '•    ^ 

Alfo  it   fli<ili  be  lawful  to   dilfrain  for  Rent  Sheafs  or 
Arrear,  as  aforefaid,    any  Sheafs,  or  Cocks  of  Cocks  of 
Corn,    or   Corn   loofe,    or  in  the  Straw,   or  ^°^">  ^^' 
Hay  in  any  Barn  or  Granary,   or  upon  any 
Hovel, .  Stack,  or  Rick,    or  otherwife;  ?nd  to 
lock  ujS,    and   detain  the. lame  in  the  f'lace 
where  it  fliall  be  found,   till  it  be  replevied, 
as  aforefaid  ^    and  upon  the  Default  thereoi!, 
within  the  Time  aforefaid:,  to  fell  the  fame  al- 
ter Appraifement,    as  aforefaid;    lb  neveithe- 
lefi  that  it  be  not  removed  to  the  Damage  of 
theOwner,  but  kept  where  it  Ihall  be  found 
and  feized,  as  impounded  till  it  be  replevied  or 
fold..  -      -  .._,  .- 

'That  upon  any  Pound  Breach,    6r  Refcous  Upon  a 
of  Goods  diftrained   for   Rent,    the    Perfori  Po""^ 
grieved  (hall  have  a,  fpecial  Adion  upon  the^'^^'^*'" 
Cafe,  and  recover  treble  Damages  and  Cofts 
of  Suit  againft  the  Offender^,    or  againft  the 
Owners  of  the  Goods,  if  they  come  to  his  Ufe 
or  PolTeffioh. 

If  any  fuch  Diftrefs  and  Sale^  as  aforefaid,  Dlftrefswith. 
fiiall  be  made  where  there  is  no  Rent  due,  the  outCaufc. 
Owner  of  the  Goods  diftrained  may  by  Adrion 
m*Trefpa%  or  upoa  the  Cafe  againft  the  Per- 
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fon's  diftraining,  recover  double  the  Value  af 
the  Goods  diftrained,  with  full  Cofts  of  Suit. 

Alfo  by  4  &  9  Amt,  cap,  \6.  Any  De- 
fendant or  Tenant,  or  Plaintiff,  in  any  Re» 
fkvlny  in  any  Court  of  Record,  with  LeaVe 
may  plead  as  many  feveral  Matters  as  are 
neceffary. 

ProvifOj  That  if  any  fuch  Matter  or  De- 
murrer be  judged  infufficient,  Colts  (hall  bs 
given  at  the  Difcretion  of  the  Court ;  or  if  a' 
Verdid  be  found  on  any  fuch  Iffue  for  the 
Plaintiff  or  Demandant,  Cofls  ihall  be  givett 
in  like  manner,  unlefs  the  Judge  certify.  That 
the  Defendant,  Tenant  or  Plaintiff  in  Refk'vin^ 
had  a  probable  CauTe  to  pleadit. 

Bj  an  A&  made  Anno  ^  Anns  Regirt^, 
For  the  better  Security  of  Rents^  and  td 
frevent  Frauds  committed  by  Tenants^ 

IT  is  ena(5ted.  That  from  and  after  the  firli 
Day  oi  May  17  lo,  no  Goods  or  Chattels 
whatfoever,  lying  or  being  in  or  upon  any 
Meffuage,  Lands  or  Tenements,  which  are  or 
fhall  be  leafed  for  Life  or  Lives,  Term  ofYears^ 
at  Will,  or  otherwife,  fhall  be  liable  to  bs 
taken  by  Vertue  of  any  Execution  on  any  Pre- 
fence  whatfoever,  unlefi  the  Party,  at  whofe 
Suit  the  faid  Execution  is  fued  out,  fhall  before 
the  Removal  of  fuch  Goods  from  off  the  faid 
Premifle?,  by  Vertue  of  fuch  Execution  or 
Extent,  pay  to  the  Landlord  of  the  (aid  Pre- 
miffes,  or  his  Bailiff,  all  fuch  Sum  or  Sums  of 
Money  as  are  or  fhall  be  due  for  Rent  for  the 
faid  Premiffes  at  the  Time  of  the  taking  fuch 
Goods  or  Chattels  by  Vertue  of  fuch  Execu. 
tron ; 

Provided 
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provided  the  faid  Arrears  of  Rent  do  not  Not  to  ex- 
amount  to  more  than  one  Year's  Rent ;  and  in  Y^aj*^]^';^^ 
cafe  the  faid  Arrears  ihall  exceed  one  Year's 
Rentj  then  the  faid  Party,  at  whofe  Suit  fuch 
Execution  is  fucd  our,  paying  the  faid  Land- 
lordj  or  his  Bailiff,  one  Year's  Rent^,  may 
proceed  to  execute  his  Judgment,  as  he  might 
have  done  before  the  making  of  this  Ad; 
and  the  Sheriff,  or  other  Officer,  is  hereby 
Impowered  and  required  to  levy  and  pay  to 
the  Plaintiff,  as  well  the  Money  fo  paid  for 
Rent,  as  the  Execution  Money. 

And  that  in  cafe  any  Leffee  for  Life  or  Diftiefs  upon 
Lives,  Term  of  Years,  at  Will,  or  otherwife,  a  Fraudukpc 
of  any  Meffuages,  Lands  or  Tenements,  up-  Removal  of 
on  the  Demife  whereof  any  Rents  are  or  fhall  °°  *' 
be  referved  or  made  payable,  fhall,  from  and 
after  the  faid  hrft  Day  of  May,  fraudulently  or 
clandeflinely  convey  or  carry  off  or  from  fech 
demifed  Premiffes  his  Goods  or  Chattels,  with 
Intent  to  prevent  the  Landlord  or  LeiTorfrom 
tJeftraining  the  fame  for  Arrears  of  fuch  Rent 
lb  referved  as  aforefaid  ;  it  fhall  and  may  be 
lawful  to  and  for  fuph  LefTor  or  Landlord,  or 
any  Perfbn  or  Perfons  by  him  for  that  Purpofe 
lawfully  impowered,  within  the  (pace  of  5:  Days 
next  enfuing  fech  conveying  away,  or  carry- 
ing off  fuch  Goods  or  Chattels  as  aforefaid,  to 
take  and  feize  luch  Goods  and  Chattels  where- 
cver  the  fame  fhall  be  found,  as  a  Diflrefs  for 
the  faid  Arrears  of  fuch  Rent,  and  the  fame  to 
fell,  or  otherwife  difpofc  of,  in  fuch  Manner 
as  if  the  faid  Goods  and  Chattels  had  adually 
been  diftrained  by  fuch  LefTor  or  Landlord,  in 
and  upon  fuch  demifed  Premiffes,  for  fuch  Ar- 
rears of  Rent  5  any  Law,  Cufiom  or  Ufage,  tq 
the  contrary  in  any  wife  notwithffanding. 

Provided  nevcrthelefs.  That  nothing  in  this  Exception  of 
Ad  cpntain'd  fhall  extend,  or  be  conftrued  to  SiUhnafde, 
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extend,    tn  impower  fuch  LeiTor  or  Landlord 
to  take  or  fcize  any  Goods  or  Chattels  as  a  Di- 
flreis  for  Arrears  of  Rem,   which  fhail  befolcj 
bona  ^Jcy  and  for  a  valuable  CGiifideration,  be- 
fore inch  Seizure  made.  ' 
Anions  a-          And   that  whefeas  no  Adion  of  Debt  lay 
g^iinft  je.      againft  a  Tenant   for  Life  or  Lives,    for  any 
"^"/^  ^^^       Arrears  of  Rent,  during  the  Continuance  of 
'  ^■'"       fuch  Eflate;  Msenacled,  That  it  (hall  and  may 
be  lawful   for  any    Perfon   or  Perfons  having 
Rent  in  ^rrcar^  or  due' upon  any  Leafe  orDe- 
mife  for  Life  or  Lives,  to  bring  an  Adion  of 
DebtTor  fuch  Arrears  of  Rene,    in  the  feme 
manner  as  they  inight  have  done  in  cafe  fuch 
Rent  were  due,    and  referved   upon   a  Leafe 
for  Years. 
Dil^refTes,          ^nd  that  all  DiftrefTes  to  be  made,  as  afore- 
ba^v.iubjc  to  q;^^  Ihall  be  liible' to  fuch  Sales,  and  in  fuch 
AlaRper,    and   the  Moneys  arifmg  by    fuch 
Sales  to  bediftiibuted  in  like  Manner,  as  by  aft 
Ad  made  in  the  2d  Year  of  the  Reign  of  their 
Jate  Majefties  King  VFilliam  and  Queen  Marj^ 
intituled,  (T^?^  A^  for  enahlwg  the  Sale  of  Goodt 
dijlraimd  ^for  Rent^     in  cafe  the  Rent  be  not  paid 

in  reafonaik  Time,']   is  in  that  Behalf  diredled 
and  appointed. 
Ilemedy  a-  And  that  whereas  Tenants  fur   auter   Fie^ 

gamft  Te-  f  ^^at  is,  for  Life  of  another  Perfon)  and  Leifees 
over"htir'"^  for  Years,  or  at  Will,  frequendy  hold  overth^ 
Lsifes/  Tenements  to  them  demised  after  cheDetermi^ 
nation  of  fuch  Leafes  i  And  whereas  after  the 
Determination  of  fjch,  or  any  other  Leafes^ 
no  Diflreis  can  by  Law  be  made  for  any  Ar- 
rears of  Rent  that  grew  due  on  fuch  refpediva 
Leaies  before  die  Determination  thereof ;  'tis 
cnaded.  That  it  fnail  and  may  be  lawful  for 
any  Perfon  or  Perfons  having  any  Rent  itl 
Arrear^   or  due  upon  any  Leafe  for  Life  or 
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Lives^  or  for  Years,  or  at  Will,  ended  or  de- 
termined, to  diflrain  for  fuch  Arrears^  after  the 
Determination  of  the  Aid  refpedive  Leafes, 
in  the  fame  manner  as  they  might  have  done, 
if  fuch  Leafe  or  Leafes  had  not  been  ended  or 
determined. 

Provided,  That  fuch  Diftrelsbe  msde  within  At  what 
the  (pace  of  fix  Calendar  Months  after  the  De-  Time. 
termination  of  fuch  Leafe  ^   and  dqring  the 
Continuance  of  fuch  Landiord^'s  Tide  or  Inte- 
reft,  and  during  the  PoffelTion  of  the  Tenant        / 
from  whom  fuch  Arrears  became  due^ 

But  that  nothing  in  this  Ad  contain'd  fhail  ^iv'm^  ro 
extend,  or  be  conftrued  to  extend,  to  let,  bin-  Her  Majedyj 
der  or  prejudice  Her  Majefty,   Her  Heirs  or  ^^' 
SuccelTors,   in  the  levying,    recovering  or  fei- 
zing  any  Debts,  Fines^  Penalties  or  Forfeitures, 
that  are  or  ihall  be  due,  payable  or  anfwerablet 
to  Her  Majefty,  Her  Heirs  or  SuccefTors ;  but 
that  it  (hall  and  may  be  lawful  for  Her  Maje- 
fty.  Her  Heirs  and  Succeifors^  to  levy,  reco- 
ver and  feize  fiich  Debts,    Fines,  Penalties  and 
Forfeitures,  in  the  fame  manner  as  if  this  A6t 
hadiiever  been  made. 

14.  Avowry^  &c.  fur  Amercement ^   &C. 


*  did'  in  predid'  loco  in  quo,  &c.  Et  juile,  &c.  poor. 
^  Quia  die  qd'  predid'  tee'  quo,  &c.  iidem 

/  T.  &  R.  exiften'   fupervifbr'   pauperum  pa- 
^  roch'  deW.  in  Com  N.  predid'  virtute  cu- 

*  jufdam  Warrant'  fub  manibus  &  figill'  preno- 
'  bil'  C.  Domini  Vicecom'  H.  &  R.  M.  Ar' 
^  adtunc  duorum  Juftic'  Domini  Regis  nunc 
*  ad  pacemin  Com'  N,  predid'- confervand' 
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affign'  (Un'  eomm  de  le  Qiiorum  exiftin') 
'  geren'  dat'  8  die  Apr'  Anno  Domini  1697. 
f  Guardian  Ecclelie  8z  Supervilbr  pauperum 
^  cjafdsm  paroch'  de  W,  predid'  dired:'  apud 

*  predid'  iocuih  in  quo^  &;c.    exi^en*  in  pa- 

*  roclf  de  W.  predid'  in  Com'  predid'  roga- 
^  bant  fedemandabant  de  prefar  J.  G.  ad  fol- 
^  vend'  eis  fum'  triu'  folid^  &  quatuor  denar' 
^  leglis'  monete  AngF  fuper  euin  debo'  modo 

*  impofir*  pro  predid'  loco  in  quo,  &c.  vocat* 

*  S.  H.  in  paroch'  de  W.  predid'  in  Goth* 
^  predid^  exiflen'  erga  relevam'  pauperum  pa- 
^  roch'  dc  W.  predid'  authoritat'  6c  (ecundum 
'  tenor'  purport'  &  effed'  cujufdem  Statut'  in 
*^  Pari' Domine  Eli^.'  nnperPvegine  Angl'apud 
f  Weftm'  in  Com'  Midd'  Aqno  Regni  fui  45 
^  tent'  facV  §  provls'^  Ec  quia  idem  J.  adtunc 
'  &  ibm'  recufavir  folvere  eifdem  T,  &  R.  pre- 
^  Sicl'  5  s.  4  d.  iidem  T.  &:  R.  ut  Supervilbr' 

*  pauperum  predid'  vigore  Statue'  &  Warrant' 

*  predid'  bene  advocant  caption'  eque  predid' 

*  predido  tee'  quo,  &c.  in  preditV  loco  in 
^  quo3  5rc.  no'iediflridion'  pro  predid'  3  s.  4  d; 
^  fuperipfumj.  G.  in  predid'  loco  in  quo,  &c. 
^  voc'  S.  H.  in  paroch'  de  W.  predid' in  Corn' 

*  predid'  fie  ut  prefertur  impofit'  erga  relevi- 

*  men  pauperum   paroch'  predid'  de  W.  pre- 

*  did'  tunc  exiften'  aretro  &  infdlut'  Sz  jufte, 

*  &c.  Et  hoc  parat'  fant  verificare,  Unde  pet' 
'  judicium  &  rstorn'  eque  predid'  eis  adjudi- 
^  cari,  &c.    Quer'  moratur  in  Lege^  Et  pef ' 

*  jungMnmorac'.  ^ 

One    Exception    only  was  taken    to  this 

Avowry y  viz,,  if  th^y  had  not  wave^  the  Statute^ 

and  it  leems  not,  viz,. 

pb|.  That  it  is  not  laid  in  the  Avo'wry^  that  the 

I^laintifF  was  an  Inhabitant  within  the  Pariffi^ 

/  '  Of 
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or  that  hioccupicd  any  Lands  within  it  |  and 
the  Avowry  only  fays  that  the  Sum  of  Money 
aflefled  on  the  Plaintiff,  fuit  dM  modo  impofit'^, 
which  is  too  general  without  (hewing  how; 
iand  they  having  waved  the  Benefit  of  Pleading 
according  to  the  Statute,  ought  to  have  (hewn 
thefe  Things  precifely,  and  cited  Sriles  12  &  15. 
VVbitley  2il\dFaufet.     P'tde  2  Lut,  1 1 79. 

put  it  was  anfwered  by  the  Court,  That  the  r. 
Defendants  in  this  Cafe  had  not  waved  the  Be- 
nefit of  the  Statute  of  43  Eliz,  cap.  3.  Par.  9. 
for  they  have  concluded  their  A^uowry^  that 
they  took  the  Diftreis,  l^irtute  cujufdam  A5iuiin 
hoe  Cafu  mip^r  edit'  &  provU\ 

Then  another  Exception    was  taken^,  -z^/^^i.  Another  Er^ 
for   that   the   Writ  was  ^are  caperttnt  A'ueria^  ceptionast* 
iand  the  Count  was  for  taking  one  Mare  only^  a  Variance 
and  cited  lE.  4.  51.  VI.  18.   3  Cro.  185-.  Ed.  ^^^^^^^J^^ 
Tifards  and  VVatkins ;  and  Judgment  was  given  Count^"«^ 
for  the  Defendant^  and  for  this  laft  Exception  judic'  V« 
Reference  is  made  to  (everal  Books :  And  it  is  Dej\ 
further  noted^    that  Juftice  To-well  faid  in  this 
Cafe,  which  then  was  not  denied,   that  it  had 
been  ill  after  Verdid:.      But  in  another  Cafe 
iafter,  between  Priefily  md  Langley^  it  was  faid 
by  Chief  Juftice  Trehy^   That   Variance  be- 
tween the  Writ  and  Count  after  Verdid:  was  Q.  If  aided 
aided  by  the  Oxford  Kd:,      Vide  2  Lut.  n8o,  after  Verdict. 
iiSi.  ' 

Avorpry  npon  a.  Dijirefi  for  an  Amercemmt 
farnot  repairing  a  Bridge » 

f'XJI^eLev.  Enu   1^^,    &c.    Defendants  Cuftom  of  the 
V     fay,  that  the  Dean  and  Chapter  of  Manor  torci 
Freftmififier  were  feized  of  the  Manor  of  D.  in  pair. 
VcQinjurs  Ecclejte^  in  which  Manor  is  a  Cu- 
'      '  ftom^ 


gStf 


CuQom  to 
make  By- 
Laws,  and 
impo^  Penal- 
ties. 


Forfcicure. 
6ar« 


Gonafance 
held  ill,  & 

Judic*  po 
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fiom,  That  ail  the  Tenants  of  Laads  in  K 
(having  Common  of  Pafture  to  their  Tene- 
ments  belonging)  have  ufed  to  repair  a  Bridge 
in  E.  alfo  another  Cuftom  for  the  Steward, 
^ith  the  Affent  of  the  Honiage  to  make  By- 
taws,  and  impofe  Penalties,  and  the  Land  to 
diftrainj,  &c.  Then  the  Defendant  derives  a 
Title  from  the  Dean  and  Chapter:  ;  alfo  a  Pre- 
fentment  of  the  Bridge  being  out  of  Repair, 
with  an  Ordinance  that  the  Inhabitants  fhould 
repair  on  Forfeiture  of  5  /.  That  the  Plaintiffs 
were  Commoners  and  Inhabitants,  and  had 
Notice,  That  it  was  afterwards  presented  that 
the  Bridge  was  not  repaired,  and  thereby  a 
Forfeiture  of  5  /.  to  the  Lord,  and  fo  make 
Cognisance,  and  juftifie  the  Diftreft.  Bar,  De 
injur^  fua  propr.  Defendants  demur,  vide  Le. 
vinz  l^np,  i  ^4,  e^c.  vide  5  Lev,  Rep.  48.  Where, 
upon  the  Argument,  it  was  held.  That  a  Pre- 
fcription  for  a  Steward,  with  the  Conferit  of 
the  Homage  to  make  By-Laws,  is  ill.  The 
Replication,  De  injuria  fua  propr'  ahfq\  tali'  caufa, 
was  held  good  by  all  the  Juftices,  except  Le- 
vinz,^  without  making  any  particular  Traverfe, 
but  by  him  'twas  held  ill  and  multifarious  \  for 
theConufance  contained  the  Title  of  the  Ma- 
nor, the  Cuftom,  the  By-Law,  and  the  not 
making  the  Bridge ;  but  by  all  the  Conufance 
was  held  ill.  i .  For  the  Steward  to  make  By- 
Laws,  and  the  Homage  only  to  confent. 
2.  For  impofing  a  Penalty  upon  a  Tow.nfhip^ 
and  leveying  it  upon  one  particular  Man, 
who  had  no  Remedy  by  Contribution ;  where- 
fore Judgment  was  given  for  the  Plaintiff.  It 
is  there  alfo  faid.  That  Commiffioners  of 
Sewers  cannot  impofe  Penalties  forTownfhips, 
but  for  Headfhips,  Id.  49.  Simtle  Ref  placii4 
Gsmral.  508.  pur  Amercsn^snt   in    Lcet  Cor 

not 
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not  repairing  a  Bridge,  and  travcrles  the  U- 
fage  CO  repair,  and  iffue  thereon. 

i^ide  pofiea  pur  Fain, 

See  Avowry  for  an  Amercement  of  a  Refi-  Traverfe  de 
dent  for  not  appearing  ac  the  Leet,  i  Browns  Refidency 
Ent.  505.    Bar  frotefi^  ^c,    fro  flacito  qd*  /»/>  infra  Letamu 
^eRdens    infra  aliud   Manerium^    (^  tra'vers*  t^d* 
fuit   refidens  infra  Dominu'm  ^  Manerium  de  S. 
Id,  307.   yide  Moile  Fref.  89.   Rafi,    Ent,    5-53. 
F Licit,  Gen.  5-49. 

ff  *•  Pro  Amerciamento  in  Cur'.  Baron'  pro  Ccurt  BaronJ 

*  fucciden'  &  afportacione  Jampnorum  vocat' 

*  GoiTe   in  N.   parcel!'  Manerii.      i  Bro'wne 

_ffl  ^  Pro  Amerciamento  in  Cur'  Baron'  pro  Travetfe  de 
f  iuperoneratione  Coie',  Bar  per  Prcfcription'  Refidency. 
^  de  Common,  Et  travers'  qd'  tee'  Amercia. 

*  ment'  fuit  refidens  infra  Manerium.   i  Brownl. 
'  II. 

£^.  ^  Pro  Amerciament'  pro  feda  ad  Molen* 
f  dihainfecV.    Hern66^y6j^, 

1 5.  Avowry  pur  Fine  &  Bar  inde. 

For  not  faying  a  Fine  ufon  Admiffion  of  a  Cufioma- 
ry  Tenant, 

(f.  ^  "TVEF'  advocat'  pro  dampn'  fad'  in  Avowry,  Bar 
"^    '   .LJ  libo' tento'  ill'   &   Comit' E.  Bar,  ^  R^P^'.    ' 
^  qd'  terra  eft  Cuiiomar',  8c  placitat'  admiffio- 
'  nem  fuam  per  le  Def  &  le  Comic',  RepJ'  qd' 
^  terra  eft  annui   valoris  28  L  Et   finis   pro 

*  admiffione  affefs'  ad  ;5'K  &  pro  non  Iblu- 
^  con'.  Entry  arid  Forfeiture  ;  Quer'  rejung'  pro 

t  valore  unius  anni  tantum  per  Cuftom',  Def '  Demur' cum 
J  demur',  Eo  qd, valor'  terre  reftat  \tx  efliraa-  Caufu, 

I  tione. 


588  Replevin  &  Avowry^ 

^  none,  Ec  qd'  confiietudo  eft  incerta  in  fuffi. 
^  ciens  &  in  lege  vaeua_,  Et  pet'  judic'  de  Rc- 
*  cord'  unacum  dampnis  juxta  formam  Scatut', 
^  &c.     Vide  5  Lev,  249,  2^4. 

The  fole  Jdem  i^:^.  It  is  there  obferved,  that  the  fole 

ftueftion.  Queftion  argued  at  Bar  was.  If  a  Cuftom  toi 
pay  a  Fine  certain  to  the  Value  of  the  Land 
for  a  Year  a^  the  Time  of  the  Grant  be  good ; 
for  it  was  objefted,  That  the  annual  Value  was 
uncertain^  at  one  Time  more^  at  another  left ; 
and  one  Perfon  will  give  more  Rent  at  one 
Time  than  at  another,  fo  the  Matter  altoge- 
ther uncertain ;  but  by  the  Court  it  was  held 
certain  enough,  and  iffuable,  and  triable,  fer 
Patriam^  if  it  be  of  fuch  a  yearly  Value  or 
Tudic'pro  "^^  ^^^  therefore  the  Cuftom  good,  and 
Quer'.  Judgment  was  given  for  the  Plaintiff. 

Avowry  for  not  paying  two  Fines  upon  two 
feverd  Alienationsy  Secundum  Cons' 
Manerii. 


Cogn^utBal.^  '  ^p  i^^  T*  J.  ^J'^i  felx^ed  of  a  Mejfmge  and 
lirus.  '    1     Lands,   Que  tenuit  de   Decano  & 

Capitlo'  Ecclefie  C.  ut  de  Manerio  de  M. 
per  tal'  fervic'  &  reddit',  Et  per  cons'  inde 
fuperquamlibet  Alienation' in  feodo,  velprq 
vita  alicujus  parcell'  terre  tent'  de  Manerio 
habuer'  reddit'  unius  anni  &  medietat'  unius 
anni  per  quern  taP  tcrr'  tent'  fuer'  de  Mane- 
rio, nomine  Finis  pro  Alienatione,  &  pro 
non  folutione  inde  Dominus  diftringat»  J. 
alienavit  W.  qui  alienavit  C.  Et  Def '  ut  Bal- 
livus  cogn'  caption'  Averiorum  pro  non  folq. 
lione  predidi'  2  leperal'  Finium.  Qper* 
aioratur.    Vide  2  Ven,  13 1,  &c. 
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Upofi  two  Fines  in  a  Court  Baron  for   not 
giving  in  VcrdiUs  cum  Sodis. 

•  *     A  V^^^'y  P^^  Fineeo  qd*  Quer'  in  Cur'  Avowry, 

\*  Xjl  Baron',  fuper  veredo'  dand',    recef 

fit  a  Sociis  &  Senlus'  imppfuit  fuper  eum  20  s. 

pro  non  redditione  primi  veredci^  &  i  o  s.  pro 

(ecundo.    Bar  quoad  predid'  20  s.  qd'  obtu. 

lit  veredcm'  &  Senellus'  recufavic    recipe^ 

Repl*  qd'  non  recufavit,  Et  quoad   predid' 

10  s.    pro  fecundo    delido  demur'.     Kaf^  Demur. 

Ent.  5'7i. 

ff.  ^  Qd'  Def '  leit'  de  Maner'  habuit  vis'  p^j.  refufing 

Franc'  pleg',    Et  Jur'    ad  Vis'  Franc'  pleg'  to  be  fwo»n 

annuatim  ufi  fucr'  eligerc  Conftabularium,  ConftaWe, 

qui  fi  prefens,    ufiis  fuit  jurari  in  Cur',   Et 

*  Quer'  eledus  Conftabular'  reculavit  preftar« 
^  lacrum*,   per  quod  Senellus'  impofuit  Finem 

*  fuper  eum.     Vide  Co.  Ent.  572. 

ff,  ^  Simili  ubi  Conftabular'  Ele^'  recufavit  simile  U  Bat 

*  Officium  per  quod  fuit  Amerciat'  ad  al'  Cur',  per  noa  R«i^ 

*  Bar  qd'  tee'  eledionis  non  fuic  refideps  infra  ^^ency. 

*  Letam.     3  BrownL  337. 

ff.  *  Simile  de  Decennario^    &c.  in  Cur' 

*  Hundred.    ^/.  476^,  &c. 

16.  Avowry  pur  Fain  C^  Bar  inde* 

ff>  *•  i^C)'  I^ef  feit'  de  Manerio  infra  Hun-  Upon  a  Pre. 
*  V^dred  &  de  Hundro',    habuit  vifum  fentment  foe 

*  Franc'  pleg'  pro  Manerio  de  omnibus  Inha-  ^PP*"*  * 

*  bitantibus  infra  Hundred,  Et  quer' fuit  prefen-     ^^' 

*  tat'  per  Jur'  pro  nocumento  per  obftupatio- 
^  nem  vie,  qd '  habuit  diem  patefacere  fub  pena, 

*  quod  non  fecit,  Unde  prefentatio  fuit  ad 
f  prox'  Cur'.    Vide  Co,  Em,  573. 

*  Simib 


59<^  Replevin  &  Avowrf  1 

Hedges.  Jf,  *  Simile  quia  non  reparavit  fepes  fuasj 

y  mik,  28;. 

Coe'  Stagntf.     11'  '  Simile  eo  qd'  Quer'   ofeftupavit    coe* 

*  ftagnum.  Bar  proteftand',  &c.  pro  placito 

*  qd'  ftagnum  fuit  ftagnum    prox'   quer"*^  Et 

*  travers' qd' fait  coe' (tagnum.     Hern  6^1, 
By-Law.  If-  ^   Advocar'     pro    Pena    forisfad'*    pro 

*  Iradione  de  By-Lawe  fad'   in  Cur'  Baron' 

*  per  Impolitioneifi  Averiorum  in  campnuni 
^                *^  ante  F^ftum.     Moors  Aep,j^.    Simile,  ^77^^/ 

*  Ent.  899.  5C'Bar  de  injur*  propr',  Et  travers* 
'  qd'  Homag'  fee'  By-Law^    Et  IfTiie   inde, 

*  Id,  900. 

See  the  Treatife  concerning  Trade  and  Tradef^ 
inen^  (in  Two  Parts.)     Parti.    Ol  By. Laws, 

Upon  a  Dijiiller  for  not  making  due  En^ 
tries  in  the  Excife-OfEce. 

Jf,  'T  Tide  Lev,  Ent.  192.   In  Replevin ^  theDco 

V    fendant  pleads,  That  the  Plaintiff  is  a 

Diftiller^  arid  did  not  make  due  Entries  in  the 

Stat,  13  Exclfe-Office^  Secundum ^    Stat.    1;  Car.  2,    And 

Car,  2.  was  therefore  (being  convicted  before  the  Jufti- 

ces  of  Peace)  adjudged  to  forfeit  20  j.  and  lb 

juftifies  by  Vertue  of  the  Juftices  Warrant  of 

taking  and  detaining  the  Silver  Gup  until  he 

Bar^  paid  the   20/.    BiV^  Tb^tr  E.  Ai.Mpno^i666, 

was  poflfefled  of  the  faid  Goods ;    and  eodefH 

-/^wwo  made  his  Laft  Will,  and  the  Plaintiff  Exe-;, 

cutor  thereof,  and  died  :   That  the  Plaintiff 

proved    the  Will,  and  continued  poffelfed  of 

Demut'.         ^^^  Goods  till  the  Defendants  took  them  de  in» 

jur  fua  propr .     Demurrer  inde, 
X.  Except  Upon  the  Argument  an  Exception  was  ta» 

to'bavJ'^^^^"  to  the  Plea, -L'i^.  That  the  Defendant 
avovv'd,  and  ought  to  have  avow'd  in  Replevin^  and  ftot  td^ 
not  juftiSed.  I  have 
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hAve  juftified  the  taking  ;  but  the  Court  held 
he  might  do  the  one  or  the  other  at  his  Ele<5i:i- 
on  ;  the  Difference  is  only  this,  if  he  juftifieshe 
cannot  have  a  Retorn  as  he  may  if  he  avows, 
and  he  need  not  in  this  Cafe,  becaule  he  had 
the  Cup  again. 

A  fecond  Exception  was.    For  that  hshad  i.  As  to  the 
pleaded  the  Condemnation  prour  fatet  per  Re^  Record  plead- 
cord\    and  the  Juftices  are  not  in  this  Cafe  a  *^' 
Court  of  Record.     Sed  non  aUocatur, 

Another  Exception  was.    That  he  pleaded  p^^  ^^  ^^^ 
the  Warrant  without  faying  bic  in  Cur^  ftolat*.  vVar^nr' 
But  it  was  anfwered.    That  a  Thing,    or  ani  Nm^oUt*, 
Eftate, ,  executed  or  determined,  need  not  be  &c> 
pleaded  bic  in  Cur'  frolat\      Vide   5    Levinx^ 
i04,  &c. 

if.  Avowry  fur   Prefeription*  on  Cuflom 
de  Common. 

Vide  ante ^  /«r  Title  and  Licence  dat\ 

^ogr^  pro  dampn'  faEP  in  Uho^  tento\  Bar  per  Pre- 

fcription    pro  Common,     ^^p^y  And  traverfes 

t^e  Seizure.     Rejoi'  &  IJpte^   and  then  the 

Plaintiff*  pleaded  ^  Releafe    after  the  laft 

Continuance. 

Jf>  "i^Efendahts  make  Cognizance  as  BaUifTs  Cogn\ 
JL/  of  TV»  B.  pro  dampn'  fa&'  in  liho'  Tentti". 
Bar,  That  the  Plaintiff  was  feized  in  Fee  of  a  ^^^^ 
Meffuagcy  with  the  Appurtenances,  and  makes 
a  153ecial  Prefcription  for  Common  for  a  certain 
Time,  per  que^  ^c.    Repl^  and  maintains  the  Repl% 
Conufance ;   afid  traverfes,  that  the  PlaititiiF 
was  feized  in  Fee  of  the  faid  MeiTuage. 

Rejoinder, 
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Re  jo'.  Rejoinder^  That  he  was  fcized  in  Fee^  ahi 

Iffue  thereon  ;  and  a  f^enire  fac^  awarded,  retbr^ 

nable  OcM'  Pur\    Then  the  Plaintiff  fin  the 

Avowry)  comes  and  pleads  a  Rdleafe  by  the 

keleafe  ;)#7?     Defendant  Janes  after   the  !aff  Continuance, 

uli'  Continu-  Et  hoc   par  at'  efi   verificare^    IJnde  pet'  judtc   (^ 

acion.  ^^'   Jufiic'  frediB'   hie  ad  caption  Jur'  ulteriui 

proccdere  nolunt^  ^c.    The  Parties  appear,  and 

Demur.         the  Defendants  demur  to  the  Pica  after  the  laft 

Continuance,  as  if  it  had  been  a  Plea  at  the  AfS- 

zes.   Plaintiff  joins  in  Demurrer,  but  'twas  never 

argued.     Vide  2  Lut.  i\^x^  1142.     Where  'tis 

noted.  That  the  Plea  of  Releafe  was  ill,  be- 

caufe  no  Place  is  alledged  where  the  Releafe 

was  made :  That  it  is  not  agreeable  to  the  Fortir 

of  good  Precedents,  for  it  ought  to'  have  been 

How  the  Re-  pleaded  after  this  Manner,  viz^,   ^  Et  predid' 

leafeoughtco/  A.  dic    qd'   quer^  poft    ult'   Continuation' 

pleaded  '  P^^^*^"  P^^^^^'  ^^'^''  P^^  ("^1  Jour)  ult*  prete-, 
^  rit'  de  quo  die  Loquela  pfedid'ult'  continual' 
^  fuit  hie  ufque  ad  hunc  diem  fcilt'  in  OdabV 
*  &c.  tunc  prox'  fequen  &  ante  hunc  dienf 
'  fcilt'  (tie!  jour)  predid'  quer',  &c.  as  in 
Co^  EnK^iy.  Ap,  8,  &  417.  Clift,  620.  An  J 
that  fo  it  ought  to  be,  as  is  refoived  in 
J  8  £.  4.  i;(5.  Teh.  141.  R^/.  Relecife  ii.  and 
divers  other  Books  5  but  in  this  Cafe  it  does  noe 
appear  at  what  Day  the  Releafe  was  made. 
If  it  ought  Again,  That  the  Plea  is  not  well  pleaded, 
not  to  have     becaufe  not  pleaded  in  Bar,  viz.  Judgment  fi 

in  Bar^^''"^'^  ^^'''''  ^''  ^^  adjudged  .3  Cro.  49.  Sir  rho. 
Cockam^s  Cafe,  and  Dyer  ;6[.  tho'  in  new 
Dyer  in  the  Margent,  it  feems  to  have  been 
iiilow'd  as  here,  but  two  Juftices  k  contra^  that 
it  ought  to  conclude  /  ABion\  and  it  feems  to 
be  the  beft  Opinion,  for  an  Accord  or  Re- 
leafe is  an  abfolute  Bar  at  all  Times, 

i  That 
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That  this  Form  feems  to  be  a  proper  Way  of  A  proper 
pleading  a  Collaceral  Thinf^,    that  happened  F"^m  of  fuch 
^  S^   ,       Adion    was   pending,    ^Iz..     Quer'  Pleading. 
J^Bion'  [nam  preJiB'  ukerius  manutemre  [tu  ulte- 
rius  habere  non  debet,    as  Kafi.  Afpah  in  mort'  a 
Dett  en  Releafe  7.     Tit'  Attaint  en  Bar  2.     For 
this  admits.  That  the  Adion  was  well  brouoht  • 
but  the  Plaintiff,  by  reafon  orfuch  new  Marter' 
ought  not  to  proceed  therein;    and  he  is  of 
Opmion,  it  had  here  been  a  good  Bar  if  well 
pleaded  •  and  refers  to  Sibley  and  Rawlimh  Cafe 
2  Roll,  Abridg,  412.  "* 

Avomy  upon  a  Surcharge  of  Common^  &c. 

•^'   V^"^  ^  ^''^'  ^^^^*    ^^^^-    ^^^  ^^^''"g  ^JS  Avowry. 

V  Cattle  at  iV.  in  Loco  'voc  Le  Aloore  • 
Defendant  avows,  for  that  A.  B.  was  feized  in 
tee  of  aMeffuage,  &c.  and  had  Common  by 
1  relcription  m  Loco  in  c^uo^  and  demifed  the  faid 
MefTuage  to  the  Defendant,  and  he  avow. 
Dama^-Fefant:  Bar  by  the  Plaintiff,  That  Bar. 
his  Lellor  alfo  had  Common  by  Prefcfiption 
Z^  ?.,^?^^^iP  '^^"^^  ^"  fhe  Year,  Repl\  That 
the  Plaintiff  had  furcharged  the  Common,  &c. 
Rejoinder  and  Iffue  upon  the  Surcharge.  Rdo% 
id.  1240.  °  ' 

And  after  Verdid  for  the  Defendant,  it  was  Verditt... 
moved  in  Arreft  of  Judgment,  That  the  Iffue  Df\ 
was  immaterial,  bscaufe  one  Commoner  cannot 
diltrain  the  Cattle  of  another  Commoner  with  If  one  Com^ 
nim,    altho'  he  may   didrain  the  Cattle  of  a  ^loner  may 
meer  Stranger,  who  had  no  Pretence  of  Rieh'--  ^^i^'^rain  the 
and  cited  224/}.  P/.  65-.  5?././ 428.  7^,h    ioa    Catckofano. 
C^•  Bratf  B,  4.  229.     And  hereupon  a   Paile  ;^;;,^^^^"^^- 
was  made   to  arreft  the  Judgment  mfi,  6-c. 
And  that  the  Matter  was  afterwards  debated 
by  Councel  on  both  Sides,   and  that  the  Riile 

Q.q  was 
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was  not  then  difcharged^  mc  adhuc  efi  ut 
cref/<?^  fays  the  Reporter.  He  further  obferves^ 
that  46  Ed.  3.  was  cited  on  the  other  Part, 
whcre^  in  a  Recordare^  the  Defendant  avow'd^ 
for  that  the  Plaintiff  had  Common  for  20 
Beafl:s^  and  he  put  in  24^  fer  quodhQ^'u 
ftrain'd  the  4  Damage-Fefant :  But  that  this 
Avowry  being  general^  it  was  moft  probable 
that  he  was  the  Owner  of  the  Soil  that  avow'd^ 
than  a  Commoner ;  for  if  he  had  been  a  Com- 
moner, it  is  to  be  prefumed,  that  fome  Men- 
tion would  have  been  made  thereof.    Id,  1241, 

Cogn  pro  dampn  fa&^  inlibero  Tento\  Bar 
fer  Trefcription  <&*  Cnjiom  fro  fola  & 
JeperaV  PaJiHr\   &  Demnrr^  inde. 

Jf,  ipvEfendants  as  Bailiffs  of  Sir  H.  N,  make 
J_^  Conufance    fur    Damage-Fefant  in 
Bar,  Libo  tento\  Bar,  ^'  iJuer'  fek*  fait  de  uno  Ubero 

tento'  tent^  de  Manerio  de  M.  fer  reddit'  ^fervicy 
Et  fusr   diverfa    aP  Uba   tenta   acetiam  diverfa 
Cufiumar'  tentd  parcel^  Manerii  prediS}\    Et  ^d^ 
feperaP  tenen   ten^torum  libo'rum  habuer^  fimnUum 
teneri  Cufiumar  folam  (^  feperaV  Pafiur  in  locOj 
C^c.  pro  cmfjibus  Averiisy    except^  d^c.   fuper  eo^ 
rmn  refpcdiva  libd'  tenia    k'van'  per  totum  annH\ 
Et  ineodem  Manerio  fuit  Cons*  qd'  feperal'  Tenen' 
MeJJuag  Cufiumar  ujifuer  fimulcumy  libfs'  tenen* 
folam  c^  JeperaP  paflitr  ut  fufra,     To  this  Bar 
Dcnarr'.       the  Plaintiff  (in  the  Avowry)  demurr'd  gene- 
rally.    Vide  I  Saun,  ;48. 

This  Cafe  is  briefly   reported  in  i  Levinz 

Exceptions  to  ^^^-    where  'tis  faid,   That  firft,  Exceptions 

the  Plead-     Were  taken  to  the   Pleading;    (i.)  That  the 

ings.  Prefer  pcion  in  himfclf,  and  all  the  Freeholders, 

is  not  good^   every  one  ought  to  prefcribe  for 

himfelf. 
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liimfelf,   and  not  one  for  himfelf,   and  all  the 
Freeholders  together    with  the  Copyholders :      ^  .    . 
and  yet  he  lays  a  Cuftom  for  the  Gopyliolders,  l^,l%Z\o!d 
together  with  the  Freeholders,  and  ib  mixes  a  mked, 
Prefcription  and  Cuftom  together^  which  may 
not  be,  for  the  one  is  laid  in  the  Perfon,    and 
the  other  in  the  Place  i   but  he  ought  to  have 
faid,  That  he^   and  all  thoie  whofe  Eftate  he 
had,  together  with  the  Freeholders  and  Copy-' 
holders^  a  tee'  cjuoy  c^c.  hahuerunt^  S'c.    But  the 
Court  over-ruled  thefe  Exceptions  upon  a  Cafe 
between    Keitkborcugb    and    fVills^    Irin.  165" 4. 
RotL  5-49.   where  fuch  Pleading  was  adjudged 
good.      And  as  to  the  Matter  it  was  argued^  .  , 

That  a  Prefcription  to  have  Sdam?aJI-uraf?2^  and  ^^'^fj^^or^ 
to  exclude  the  Lord^    is  not  good;  and  cited  ^yaed^^' 
Fitz,.  Frefcriptfon    p,    Hu:,   45*.    Co.    Lit,   222. 
Telv.  192.  2  Cro.  20S.  Teh,  187.  &  2  Cro,  2^6,. 
by  which  they  inferred.  That  the  Tenants  may 
preferibe  to  have  Pare  of  the  Profits  for  the 
whole  Year,    or  the  whole  Profits  for  Pare  of 
the  Year  ;  but  here  it  is  to  exclude  the  Lord 
of  all  the  Profits  •    and  it  is  like  a  Cuflom  to 
have  the  whole  Common^    and  exclude  the 
Lord:  But  to  this  it  wasanfweredand  refoived. 
That 'tis  not  to  exclude  the  Lord  of  the  whole  * 
Profits,  for  he  fnall  have  the  Mines,  ihQ  Trees^ 
&c.    And  'tis  not  like  a  Prefcription^  to  have 
all  the  Common  and  exclude  the  Lord,  ior  th.u 
is  repugnant ;  for  in  allCales  of  Comnmon,  the  TheLord  is 
Lord  is  to  intercommon  with  the  Tenanrs  in  to  inter- 
the  Nature  of  Common  ;  and  therctore  to  ex-^  common, 
elude  the  Lord,  is  repugnant  to  the  Eifence  of 
Common  :   And  Judgment  was  given  for  thejudk'pro 
Defendant  (in  the  Avowry  J    Id.^m  16^.    The  t)ef '  in  Ad-» 
Reporter  refers  to  Vaagban^   Rep.  z^i,    where  v^^** 
the  Court  wab  divided  in  the  Hke  Cafe  in  Coi 
Banco,  fcilt\  Vatighan  and  Tim/agaiaft  the  Cu- 

Q,  q  2  ftom^ 
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ftom,  Archer  and  Wild  for  it ;  and  alfo  he  re- 
fers to  another  Cafe  following  in  his  Reports ^ 
tnf  Ho f kins  and  Rob'wfon^  fuch  a  Cuilom  was 
admitted  to  be  good. 
If  the  Lord  Sed 'vlde  j  SamuL  35-2,  9^3,  where  he  iays^ 
oy  Grant  ex-  ^[^^^   \/[^^   Coleman^     the  Plaintiff's    Councel, 

and  how  the  Lord  by  Grant  had  excluded 
himfelf;  and  that  he  cited  a  Cafe,  Trin,  1654. 
Rotlo.  p9.  in  Bm2co  Regist  where  a  Man  claim- 
ed a  Fold-Courfe,  and  excluded  the  Owner 
of  the  Soil  by  Prefcription,  and  adjudged  good. 
And  he  further  adds,  That  the  Court  in  this 
Cafe  feemd  to  incline,  that  the  Plea  and  Pre- 
fcription  was  good  ;  but  that  they  directed  a 
Tryal  at  Bar  to  try  the  Verity  of  it^  to  which 
it  was  confented:  And  that  afterwards,  in  Eafier 
Tryal  at  Bar,  Term,  a  Tryal  was  held  at  Bar,  but  that  the 
l^^.Y^T^^K  Tenants  could  not  prove  their  Title  to  be  as 
they  had  alledged  it ;  whereupon  the  Lord  had 
a  Verdid,  and  fo  no  Judgment  was  in  this 
Cafe  upon  the  Demurrer. 
Vide  I  yent.  163,  383. 

Vide  A'uo'wry  pur  Common y  &'c.  Co.  Ent.  5*7  5. 
2  Brownl  Rep.  61,  1  Browne  304.  5  Brown!. 
299.  Hern  661.  Et  inde  Town's  Tables,  de 
Bar  al  Avowries^  Tit"  Replmn.  Alfo  Corn- 
wal's  Tables,  Tit'  eod\ 


foi  the  Lord. 


AUttr 
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Aliter  fur  Prefcription  oh  Cnflom^  ^ 
Bar  inde. 

Cogfi  fur  Vrefcriptton  fur  Tollj    &  Bar  per   Te- 
-Inancy  in  Ancient  Demefne. 

£  TN  Replevin,  the  Defendants  as  Bailiffs  of  Cogn'. 

X  .7.  B.  make  Conufance ;  and  fay.  That 
the  faid  J.  B,  at  the  Time  when,  &€.  was 
feized  in  his  D^mefne  (without  faying  of  what 
Eftate)  of  an  ancient  Market  in  H,  and  pre- 
fcribes  for  Toll  for  Hogs  fold  in  the  Marker, 
to  be  paid  by  the  Buyers,  and  to  diilrain  for 
Non-payment,  and  fo  juftify  the  Didrels 
for  I'd,  Toll  for  two  Hogs- bought  by  the 
Plaintiff  in  the  faid  Market. 

The  PlaintiiF  pleads  in  Bar,  That  he  the  Bat. 
faid  TimCj,  qt^o^  ^c.  fun  &  efi  Tenant  and 
Inhabitant  of  the  Manor  of  H,  which  was 
ancient  Demefne^  and  free  of  Toll  in  all  Places 
within  the  Kingdom  of  England,  Demurrer,  Demuir\ 
and  Joinder  in  Demurrer;  and  after  feveral 
Exceptions  to  the  Bar,  as  not  well  pleaded  to 
intitle  the  Plaintiff  to  fuch  Privilege,  and  alfb 
that  it  was  too  general.  Judgment  was  given 
for  the  Plaintiff.    Vide  2  Lut,  1144,  &c, 

jjl  ^  Qd*  Epus'  habuit  tolnet'  per  tot'  annu'  Xraverie. 
^  de  omnibus  Merchandiz',  &c.   Bar  de  injur' 
'  propr',    Et    travers'   Prefcription.      i  Mod, 
''  htr.  ^21, 

J]l  '  Qd'    Decanus,  &c.  feit'  de  Manerio 

*  habuer'  Mercat'  in  Villa  &  tolnet'  de  Averiis 

^  vendit',    ac    diftrixer'   pro  tolnet'   infolut',  Traverfe  de 
'  Qd'  Manerium  fuit  dimifs'  al  G.  qui  affign'  Prefcription 

*  Def  qui  advocat  pro  tolneto  Vacc'  vendit'. 

Q.q3  !Repi' 
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*  Repr  de  injur'  propr'  &  travers'  Prefcription 
^  de  Toll.  Hern  6'jo.  Vide  Upper-Bench^ 
^  Vref.  107.  Sur  Avowry  pur  Tolf  Mercat^, 
'  ^  Et  Bar  per  Prefcriprion  fore  quiet'  de  telnet' 
^  in  H.  &  alibi  per  tot'  Com'^  Repl'  &  Tra- 
.*  vers'  Prelcription. 

Jf.  '  Avowry  pro  Domino  Hundred'  habere 

^  bonawavjata.     Bern  616. 

Liberty  of        ./7-  '  Q^'  T.  feit'  de   Manerio  habuit  libum' 

Foldage.        '  jaidag'  per  tot'  villam^  Et  fi  aiiquis  al'  erexit 

^  Faldam_,    Def '  proflravic  illam   &  cepit  les 

^  Hurdles  dampn'  facien'  per  qaod^  &c.    Bar 

^  qd'  Quer'  feit'  de  alio  Manerio  in  eadem  Villa 

^  habuit  Faldagium   fine  Contradidlione,  Et 

f  travers'  Prefcription  alledge  per  Def,  Uf- 

^  per  Bench  Vref.  106.  .     ^ 

Qidlnsnce        -^  "^  Qd' DeP  per  cons' Manerii  fuiteledus 

fcui"*  traverfe  ^  Supervifor  Campc)rum&  cepitAveria  dampn* 

°  ^  facien'   in   20  Acr'   terre,    contra  Qrdina- 

^  tionem    in  Cur'.     Bar,    qd'  R.  feit'  dimifit 

^  quer',    Et  traverfe   Ordinanc.e.      i  Brownl, 

*  160. 


1%.  AvGwy  ct^  Bar  de  Inclofuru. 

^vowtj  for  Rent  Arrear^  and  Bar  in  DefcB  of  r^- 
pairing  the  Hedges, 

Jf,  T~^0  an  Avowry  for  Rent  Arrear  upon  4 
J,  Demife :  *"  Bar^  Qd'  quer'  feit'  de  uno 
^  Clo' Pafture  contigue  adjaccn'  predi(5i:'  loco 
^  in  quo^  &c.  Et  Det'  &  ornnes  ill'  quorum, 
^  &c.  ufi  fuer' reparare  fepes  int' locum  in  quOj 
*■  &c.  Et  Claufum  quer',  pro  defcu'  quarum 
'  Averia  intravsrunt^  Demurrer  indc.  zSamd. 


284= 
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ff.  «  Et  predid'  R.  P.  die'  qd'  pred'  T.  L  Bat  al  Avowc 
^  ro'ne  preallegac'  caption' Averiorum  pred'  in  '/• 
'  predido  loco  in  quo,  &c.  Juftam  advocare 
non  debet  nee  predid'  A.  W.  &  T.  L.  ut 
Ballivi  ejufdem  T.  L.  eadcm  ro'ne  eandeni 
captionem  Averiorum  predict'  in  predict' 
loco  in  quo,  &c.  juftam  cognofcere  debent. 
Quia  die'  qd'  ipfe  idem  R.  P.  predido  tee' 
quo,  &c.  ac  diu  antea  poffeffionat'  fuit  de  & 
in  uno  Clo'  Pafture  in  B.  predidV,  predido 
loco  vocat'  P.  in  quo,  &c.  prox'  &  conti- 
gue  adjacent  Et  ulterius  idem  R.  P  die'  qd' 
predict'  T.  L.  ae  omnes  ill'  quorum  ftatum 
idem  T.  L.  modo  habet  &  predido  tee' quo, 
&c.  habuit  de  &  in  clo'  predid'^  vocat'  P. 
in  quo,  &e.  a  tee'  cujus  contrar'  memoria 
hominum  non  exiftitfecerunt  &  reparaver'  & 
facere  &  reparare  ufi  fuer*  &  conluever'  fepes 
&  fenfuras  int'  predid'  Claulum  voeat'  P. 
in  quo,  &:c.  &  predid'  Claufum  Pafture 
ipfius  R.  Et  ulterius  idem  R.  die'  qd'  ante 
predid'  tempus  quo,  &:c.  nccnon  dicto  tee' 
quo,  &e.  Sepes  &  Fenfur'  int'  predid'  Clau. 
fum  in  quo,  &e.  Et  predid'  Claufum 
Pafture  ipfius  R.  P.  fuer'  frad'  apert'  &  in 
decafu  ob  defcm'  reparationis  eorundem  per 
quod  Averia  ipfius  R.  predid'  in  Claufis  Pa- 
fture  ipfius  R.  predid'  tunc  antea  pofit'  exiften' 
poftea  &  ante  predid'  tempus  quo,  &;c.  fcilt' 
predid'  27  die  Febr'  Anno  18  fupradido 
extra  Claufum  paftur'  ipfius  R.  predid'^ 
evaierunt  &  per  ruptur'  fepium  &  fenfur' 
predid'  in  predidum  Claufum  in  quo,  &c. 
intraver'  &  ibm'  remanfer'  quoufq;  predidV 
T.  L.  A  W.  &  T.  poftea  &  antequam  idem 
R.  P.  aliquam  notieiam  habuit  (eu  habere 
potuit  de  exiftentia  Averiorum  predid'  in 
predido  loco  in  quo,  6cc.  ceper'  &  injufte 
Q^  q  ^  *  detinuet* 


^oo 
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Def*  demur, 
Sc  Judic*  pro 


Error  and 
Judgment 
affirmed. 


detinuef  contra  Vad'  3c  Pleg'  modo  &  forma 
prout  predict'  R.  verfus  eos  fuperinde  inde 
queiitiir^   Ec  hoc  parat'  eft  verificarCj  Unde 
ex   quo  predia'   T.  A.  W.  &  T.  caption  & 
detention  Averiorum  predid'  fuperius  cogn' 
idem    R.  P.  petit    judiciu    &  dampna  fua 
occo'ne  caption'  &  injufte  detention'  Averio- 
rum predid'  fibi  adjudicari,  &c.     Def  mo- 
ratur  in  Lege,  Et  Quer'  jung'  in  morac', 
Et   Judic'    pro   Def.       Vide   eund,    287. 
where  it  appears,  That  Error  was  brought  by 
the    Plaintiff   upon   this  Judgment^    and  the 
Plaintiff's  Councel   infifted,   that    the   Cattle 
could  not  be  diilrained,   becaufe  they  efcaped 
for  Default  of  Fences,  which  was  the  Fault  of 
the  Defendant  L.  himfelf,  who  ought  to  have 
TheReafon.    repaired  them,  as  appears  by  the  Record;  but 
Judgment  was   affirmed  Nijfi^    &c.    And  the 
Court  relied  much  on  the  Cafe,  10  H.  7. 21.  b, 
where  'tis  faid.    If  the  Cattle  efcape  into  any 
Ground,  and  the  Lord  diftrain   them,   that 
the  Diitrefs  is  good,  and  that  it  was  not  mate- 
rial whether  they  were  levant  or  couchant^  or 
not.    Then  the  Councel  moved.  That  there 
v^^as  an  Error  in  the  Judgment,  for  the  Words, 
Ueo  confiderat'  efi  qd'  predici'  R.  P.  nil  capiat  per 
hreve  fuum  fed  fit  in  mia  pro  fto'  clamore  fuo^  E^ 
prediB'  T.  L.   A.  M.   W.  P:&  T.  L.  ea»t  inde 
fine  die,  ^c.   were  wholly  left  out  of  the  Re- 
cord i  whereupon  the  Affirmation  of  the  Judg- 
ment was  ftay'd,    and  afterwards  the  Record 
being  amended,   and  the  Words  inferted,   it 
was  moved  again,    and  thereupon  Judgment 
was  abfolutely  affirm'd  in  Bance  Regis.     Vide 
2  Saund.  290. 

Thatitfeems  And  the  Reporter  adds.  That  he  thought 
a  hard  Cafe,  ^^e  Cafe  hard  to  be  maintain'd  ;  for  there  is  a 
&s.  vaft  Difference  between  a  Lord  diftraining 

within 
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within  his  Seigniory,  and  a  LelTor  diflraining 
for  Rent  referved  upon  his  own  Leafe  j  for 
the  Lords  had  nothing  to  do  wich  the  Land  or 
the  Fences,  and  fo  'cis  not  material  to  him  if 
the  Fences  be  in  Repair  or  not  :  But  'ti^  other- 
wife  of  a  Leflbr,  for  himfsif  ought  to  repair, 
or  provide  that  his  Tenant  repair  them,  for 
otherwife  he  cakes  Advantage  of  his  own 
Wrong,  which  would  be  inconvenient ;  and 
that  this  Diverfity  feem'd  to  be  warranted  by 
the  Books,  Mich,  i^,  i^  Eliz,.  Dyer  517,  318. 
22  'Ed,  4.  49.  h,  7  rJ.  7.  I.  15  H.  7.  17. 
Biit  if  the  Cattle  efcape  into  the  Land  without 
any  Default  of  Fences ;  or  that  the  Tenant  of 
the  Land  where  they  are  diftrained  is  not 
bound  to  repair  the  Fences,  by  Default  of 
which  the  Cattle  efcape,  and  are  diftrained; 
It  is  not  material  to  the  Lord  whether  they  are 
levant  or  couchant,  or  not.    Idem  289,  290. 

See  more  concerning  Bar  de  Inclofures,  Rafi: 
Entr,  561.  Dyer  365".  3  Brownl.  7,21.  1.  Browns 
;o9,  310.  Winch,  En.  816,  928,  &c.  And 
fee  more  thereof  in  Tii  Trefpafs, 

19.  Gage  Deliverance  : 

Et 

20.  Judicia  in  Replevin. 

Vide  ante',  and  fee  th#Two  General  Tables 
of  Precedents,   which  will  dired  to  all 
Pleadings  relating  to  this  Title  of  Replevin, 
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Some  Ohjirvations  upon  feveral  of  the  afore« 
mentioned  Avovpries,  &c. 

THE  Form  of  an  Avowry  for  a  Rent- 
Charge.     I  Saund.  191,  196^  X97. 

If  an  Avowry  be  made  for  Renc^  and  it  ap- 
pears by  the  Parties  own  lliewing,  that  Part 
of  it  is  not  yet  due  ;  the  Avowry  is  good  for 
theRefidue.    Id,  i^^y  286. 

But  if  it  appear  that  the  Avowant  had  Title 
only  to  two  Parts  of  the  Rent  for  which  he 
avows^  all  the  Avowry  fhall  abate.     Id.  285. 

In  an  Avowry  for  Rent  and  Nomine  Vosna 
together^  without  alledging  any  Demand  of 
the  Rent ;  the  Avowry  is  good  for  the  Rent, 
altho'  ill  for  the  Nomine  Tcena,  Id.  286.  For 
the  Nomine  T(sna  is  not  forfeited  without  De- 
mand of  the  Rent. 

To  what  Intents  the  Time  of  Sun-fet  is  the 
Time  appointed  by  Law  to  demand  Rent. 
Id,  287.  Le  Seignior  fait  difirain  [on  Tenant ^ 
^ue  ad  Common  fans  number ^  ^  furcbarge  U  SoiL 
Id.  345-. 

If  the  Cattle  efcape  into  any  Ground^  and 
the  Lord  diftrain  them,  the  Diflrefs  is  good. 
2  Saund.  289^  290. 

Where  'tis  not  material  if  the  Cattle  diftrain'd 
were  levant  and  couchant^  or  not.     Ibid. 

Where  the  Cattle  ifcape  out  of  a  Clofe  next 
adjacent^  adjudged  that  they  may  be  diftrain*d 
for  Renr^  altho'  that  they  elcape  for  Default  of 
Fences,  which  the  Party  diftraining  ought  to 
have  repair'd.     Ibid. 

Where  the  Lord  of  the  Soil  may  diftrain  for 
Damage  Fefant,  altho'  he  hath  not  any  Inte- 
fcft  in  the  Herbage.    Id.  328. 

Where 
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Where  a  Licence  to  put  Cattle  into  a  Com- 
mon muft  be  by  Deed.    Id.  ;  263  &c. 

In  Avowry  for  Rent,  and  IlFue  tried  for  the 
Avowant^  the  Jury  omit  to  enquire  of  the  Value 
of  the  Cattle,  it  may  not  be  fupplied  by  Writ 
of  Inquiry,     i  Levinz,  2  5*  5". 

One  as  Bailiff  in  a  Conufance  pleads  Proper- 
ty in  a  Stranger,  and  allow'd  here  upon  De- 
murrer, tho'  in  a  County  Court  not  good  on 
Demurrer.     Id.  90. 

Avowry  for  Rent  due  at  a  latter  Day  no 
Bar  of  Rent  due  at  a  former  Day,  nor  is  a 
Recovery  in  Debt  for  Rent  due  at  a  latter 
Day  j  Bar  in  Debt  for  Rent  due  at  a  former 
Day,  as  Acquittance  is.    J</.  45. 

A  Commoner  may  diftrain  the  Catde  of  a 
Stranger  being  upon  the  Land^  but  in  his  A- 
vowry  he  ought  to  fhew  Damage  to  his  Com- 
mon.    2  Lev,  1^2. 

Prefcripcion  for  Sola  pafiura  may  be  without 
levant  and  couchant,  but  alirer  of  Common, 
U  2. 

That  Property  pleaded  in  a  Stranger  may  be 
either  in  Bar  or  Abatement,  and  be  need  not 
avow  to  have  a  Retorn.    Id.  92. 

Concerning  By-Laws  made  by  the  Steward, 
with  Confent  of  the  Homage,  ill.  5  Lev,  49, 
Alfo  a  By-Law,  that  the  Penalties  (hall  be  levied 
by  Diftrefs  and  Sale  of  Goods,  ill.     Id,  281. 

Concerning  Dilirefs  of  Cattle  coming  to 
London  to  be  fold.     Id.  260. 

That  a  Defendant  may  either  avow,  and 
have  a  Retorn,  or  juftify  and  have  no  Retorn. 
Id,  1 04.    Et  Jic  ds  cetsris. 


For 
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For  a.  brief  Learning  of  this  great  Branch  of 

Avovpries, 

See  IXafivers's  Abridgment  644^  &£.    Tit^ 
jd'vo'wryiy  viz. 

1.  T"T7Here  S^xHin  is  neceflary  to  avow, 

W  644 

2.  What  Ad  (hall  be  a  good  Seifin^         649 
5.  By  whom  in  refped  of  the  Eftate  it 

ftall  begoodj  as  by  Homage  and  other 
Services,  ibid. 

4.  By  whofe  Hands^  as  by  Tenant  in  Right, 

645 

5.  Scifin,  by  whom  fliall  ferve  for  others  to 

avow,  ibid^ 

6.  In  what  Cafes  Seifin  of  one  Thing  fliall 

ferve  for  another  to  avow,  ibid, 

7.  Who  may  change  the  Avowry,  647 

8.  Upon  whom  it  may  be,   as  upon  Baron 

and  Feme,  &c,  ibid, 

9.  Who  may  compel  the  Lord   to  avow 

upon  him,  648 

10.  In  what  Cafes  the  Lord  hath  Eledion 

upon  whom  he  will  to  avow,         649 

11.  Upon  whom,  and  for  what  Thing,    it 
*  may  be  made.  6^0 

12.  In  the  Name  of  whom  It  fhall  he  made, 

j^.  In  what  Cafes  it  is  to  be  made  upon  any 
Perlbn  in  certain,  and  in  Vi/hat  not, 

ibid, 
14.  Jaflification  in  Avowry  concerning  it, 

55-2 

I  J*  Upon  what  and  whofe  Plea  the  Party 

may  avow^  65-; 

16.  Plead- 
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l5.  Pleading  therein,   'viz.    The  Form   of 
an  Avowry  at  Common  Law^       ihid. 

17.  Surplufage  in  an  Avowry^  concerning 

it,  6^4 

18.  The  Form  upon  the  Sci?tute  of  21  H.  8. 

c^.  19.  52  H.  8.  c^.  37'  i^/V. 

19.  Where  but   one,    and    where   (everal 

Avowries,  ihU^ 

20.  Certainty  in  an  Avowry,  concerning 

it,  ^5^ 

21.  Pleas  in  Bar  to  an  Avowry,  and  what 

may   be  pleaded    at  the    Common 
Law,  as  Hon  de  [on  Fee^  ihid, 

22.  What  Pleas  fince the  Statute,  and  where 

an  Avowry  is  made  according  to  the 
Statute,  6<;6 

2 J.  Where  the  Seifin,   and  where  the  Te- 
nure fliall  be  traverfed.  ibid. 
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An  Introdu^ion  thereto, 

THere   being  lately    printed,    'viz,,    Anno  .  ^      ^ 
1704.  a   Treatife  concerning  Trefpaffes  ^jfe  concem- 
Vi  &  Armii^  in  the  Preface  whereof  the  Author  ing  Trefpafs 
obferves,    That  fuch  Actions  are  very  nume-  Vi  &  ^irmh, 
rous,  tho'  fince  the  Statute,  of  more  Cofts  than 
Damage,  they  have  been  frequently  turn'd  into 
Adions  on  the  Cafe.     And  as  to  an  Objedion, 
That  Ejedmenrs  as  to  Titles  have  juftled  out 
the  old  elaborate  Pleadings  in  this  Adion  ;  yet  , 

in  fbme  Cafes  be  fays  many  would  advife  to 

try 
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•  try  a  Title  rather  by  Trel'pafs  or  Replevidi^ 
&c,  if  they  forelee  a  material  Point  which 
they  would  fix  upon;  and  therefore  he  hasi  ^ 
thereby  endeavoured  to  make  the  Piece  more 
compleat,  &c.  And  indeed,  he  has  painfully 
and  learnedly  run  thro*  the  Particulars  relating 
to  this  Title  of  Trefpafs,  by  adding  particular 
Cafes  and  Authorities,  with  References  to  pro- 
per printed  Precedents.  I  ftiall  therefore  only 
take  a  Curfory  View  of  his  Treatife,  with  the 
(everal  Branches  of  Precedents  for  Pleading 
therein,  as  found  in  the  General  Tables,  and 
infift  only  upon  thole  Precedents  in  Serjeant 
Lufwycbe's  Entries,  which  have  been  publifhed 
iince  the  aforefaid  Book  of  Trefpajfes^  with 
forae  other  modern  Reports. 


The  CONTENTS  of  the  foremenfioned 

Treati/e, 

AFter  (everal  Matters  premifed  in  the  firft 
Six  Chapters  of  the  faid  Treatife;  then, 

Chap.  VII.  Shews  what  Verfons  may  have  this 
ABioHy  and  againjt  what  Verfons  it  may  he 
hroughty  and  for  what^  with  Remarks  and 
References  to  the  IVrits^  Declarations^  and 
"Pleadings  applied  thereunto. 

Chap.  VIH.  Several  Sorts  of  Trefpajfes,  Of 
AJfault^  Battery,  Wounding  and  hnprifonment  5 
what  amounts  to  an  Ajjault^  what  to  a  Battery  j 
opith  References  to  Counts ^  Bars^  and  Pleadings^ 
to  Ajjkult  and  Battery  by  Way  of  Ju^if  cation 
andExcufe^  and  of  Son  Affault  Demefne. 

Chap.  IX.  Cf  Faux  Imprifonmenty  the  Writ 
and  Declaration  I  and  of  B,  and  Jufltfication  to 

the 
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the  Jmprifonntent  by  Officers^  AJJiftants^  Frocefs, 
&C.  and  of  Precedents  to  fuch  Bars, 
Chap.  X.     Of  Torts   as  to  Chattels    Real   and 
Perfonal^  De  Averiis  in   General  and  in  Tar- 
ticular.     Of  Tort  to  Goods  in  General  and  Far. 
tic  alar  ^  with  reference  to  Precedents  and  Flead^ 
ing  to  each. 
Chap.  XI.     Of  Torts  done  to  Inheritance  and  Free, 
hold  J  with  the  Appurtenances  and  Incidents  there, 
unto,   as   to  Gates ^    Trees y     Mounds ^  Warren^ 
F  if  chary,  &C. 
Chap.  XII.     Of  the  Common  Bar^  and  the  Re  a- 
fon  of  it.     Of  the    new  Afjignment^    and  the 
Nature  of  that  •  and  of  giving  Colour^  and  the 
Learning  of  that. 
Chap.  XIII.     Of  General  Rules  of  Pleading  in 
Trefpafs,  and  where  a  Man  may  plead  the  Gene. 
ral  Ijfue^  and  where  he  muft  plead  fpecially  •  and 
of  Pleas  amounting  to  the  General  Iffue  ^   and  of 
Juftification  by  in'voluntary  Trefpafs. 
Chap,  XIV.     Of  Pleas  in  Bar^  or  Jufiifications 
concerning  Inheritances^   by  way  of  Excufe^    as 
for  puhlick  good  Necejjity ,  &C. 
Chap,  XV.     Of  Bars  or  Ju/tifications  by  Title^ 

as  by  Fine,  Demife^  Devife,  Difirefs,  &c. 
Chap.  XVI.     Of  Juflification  by  reafon  of  Pre. 
fcription^    {or  Grant)    as  for  Common,  a  IVay^ 
Inclofures^  8zc,   per  Ancient  Demefne,   &c. 
And  in  what  Cafes  a  Man  mayyufiify  an  Entry 
into  another s  Lands  to  retake  his  own  Goods* 
Chap.  XVII.     Of  Bars  in   Trefpafs   concerning 
Goods  and  Chattels,  by  Title  or  Excufe,  Property^ 
Vendition,  Gift,    Impignoration,    Allowance   by 
Law ;    Bars    as  to  JVritings,    by  Cujioms^    by 
Laws^  &C.    for  Neceflity^    Execution  of  La'u^^ 
&c.  By  Statute  of  Limitations,    Precedents  of 
Bars^  Quoad  Averia  abdud*  fugat'  percufs*, 
&c. 

Chap. 
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Chap.  XV III.     Of  DifcontlnuanceSy  and  OmiJJion 
in  yuftification  as  to  Things  or  Time, 

Chap.  XIX.     Of  other    Bars   in  Trefpafs^    ashy 

Concord y    Arbitrament,    Amends  tendred^    Li  J 

cencCy  keleafe^  by  Default  of  the  Plaintiff  him» 

felf    by  A6lion  defending^    or  bj    Recovery  in 

other  ABtony  &:c. 

Chap.  XX.  OfTraverfesin  Trefpafs,  and  there- 
in^  after  feme  General  Rules ^  of  traverfing  the 
Difcent^  S elfin  or  DiJJeifin^  dying  feiz,ed.  Con' 
'veyance  •,  and  of  traverfing  the  Time  and  Placc^^ 
and  Tinkers  he  need  not ;  -where  a  Man  muft  tra- 
'verfey  and  where  a  Traverfe  is  not  necejfary  to 
conclude,  Qi]X  eft  eadem  tranfgreffio^  and 
the  Force  and  EffeB  ofthofe  Words. 

Chap.  XXI.     Of  Joinder  in    Trefpafs^    and  of  ^ 
Joint  TrefpaJJors, 

Chap.  XX 1 1.  Of  fevering  in  Pleas,  and  the  Con- 
fequence  thereof. 

Chap.  XXIII.  Of  the  Replication^  De  injuria 
fua  propr':,  or,  Son  Tort  Demefne  ;  the  Na- 
ture of  it^  and  where  neceffary^  and  where  good  ^ 
with  a  Traverfe,  Of  the  Traverfe,^  Abfqi 
taii  caufa,  where  it  jhall  be  taken  generally,  fo 
as  to  take  in  Iffne  aU  the  Matter  of  the  Plea,  and  ; 
where  only  one  particular  Point, 

Chap.  XXIV.     In  what  Cafes  the  Defendant  in 
his  Plea,   and  the  Plaintiff  in   his  Replication^ 
cught  to  flmv  or  make  hts  Title  in  certain^  and 
•    In  what  not. 

Chap.  XXV.  XXVI.  XXVII.  XXVIII.  XXIX. 

Of  the  Venire  and  Venue  ^     of  joining  Iffue  ;    of 
Evidence^    of  VerdiBs^    of  Damages^  Inquefts^ 
^fC^fi^y  and  of  Judgments  and  their  Entries. 
Chap.  XXX.     What  will  amount  to  a  good  Difi 
charz^e  of  Treftafs^   or  of  the  AB ion ,   and  what 
wtU  not, 

J  Thus 
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Thus  far  concerning  the  aforefaid  Treatile. 
yjext  we  will  look  into  the  Divifions  and  parti- 
:ular  Headsof  Pleadings  in  this  AdioDj  as  they 
land  in  the  General  Tables, 

hi  Afr.  TownfendV  Tdles^    the  Bars  and 
Pleadings  in  Trefpafs  are  thus  divided: 

VIZ, 

r.  ^^Ommiines  Bar  inde  de  libo'  Tento'. 

2.  V^  Novel  Adignmenr. 

3.  Loci  in  Quibus. 

4.  Travers  de  jour,  &Lieu. 
4.  Bar  per  Concord. 

6.  Per  Amends. 

7.  Per  Licence  ou  Requeil. 

8.  DeBatcerie. 

9.  Bar  de  Imprifonment  per  Pfocsfs. 

10.  Pur  Mifdeameanor, 

1 1.  Bar  de  Menaces. 

12.  Bar  per  Ofiiicers^  ou  ProceG. 

13.  Bar  de  Rent  ou  Services. 
14.,  De  Amercements. 
I  J.  Bar  fur  Title  de  Frank-Tenement. 

16.  Per  Grant  del  Roy. 

17.  Per  fine. 

18.  Per  Feoffment. 

19.  De  Diffeifin. 

20.  De  Terf  es  in  Tail. 

21.  Per  Difcenc. 

22.  Per  Efcheat. 

23.  Per  Jointenancie. 

24.  Per  Judgment. 
25*.  Per  Demifc. 

26.  De  Cuftumarie  Terres. 

27,  De  Rectories  &  Difmes. 
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28.  Bar  de  Arbres. 

29.  De  Avers. 

30.  Bar  de  Biens. 

31.  Dc  Efcripts. 
52.  Sur  Prefcription  de  Common* 

33.  De  Eftovers. 

34.  De  Chimin. 
3  5-.  De  Inclofures. 
36.  De  Weifes  8z  Eftrays. 
57.  De  Wreck. 

38.  De  Warrens  &  Hunting. 

39.  De  Chafes. 

40.  De  Pifcharie. 

41.  De  Fairs  6c  Markets- 

42.  Sur  Cuftoms, 

43.  Sur  i  Prefcriptions. 

44.  Bar  GeneraL 
45',  Several  Pleas* 

46.  Bar  and  Judgment, 

47.  Judgrmnts, 

Tkofi  in  Mr.  Cornwair/  T^W^  ^re  ;?/<«r^d 
^^»/,  viz. 

I.  /^Oes'  Bar  inde  de  libero  Tento\ 

a.  v>/  Novel  Affignment, 

3.  Non  Cul. 

4.  Loci  in  quibus. 
J.  Travers  de  jour  ou  lieu* 
6.  Per  Concord  ou  Releafe. 
1.  Per  Amends. 

8.  Per  Licence  ou  Requeft. 

9.  De  Batterie. 

10.  De  Imprifonment  per  ProceJs, 
II.'  Pur  Mifdcmeanor. 
12.  Per  Officers  ou  Prpcefs. 
i;.  De Nocumentis. 

14' 
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14.  De  Rent  ou  Services. 
ly.  De  Amercements. 

16.  Sur  Tide  de  Fran  k-Tenement. 

17.  Per  FeoiFmenf. 

18.  PerDiffeifin. 

19.  Per  Terres  &Devife. 

20.  Per  Defcent,  &Ci 

21.  Perjointenancie. 

22.  Per  Demife. 

23.  De  Cuftumarie  Terres. 

24.  De  Rectories  &  Difmes. 
25-.  De  Arbres. 

26.  De  Avers. 

27.  De  Biens. 

28.  De  Efcripts. 

29.  Sur  Prefcription  de  Comtnon. 

30.  De  Eftovers. 

31.  De  Chimin. 

32.  De  Inclofures. 

33.  De  Waifes  6c  Eftrays. 

34.  De  Wreck. 
3^.  De  Warrens  &  Hunting. 

36.  De  Chafes. 

37.  De  Fairs  &  Markets. 

38.  Sur  Cuftoms,  &c. 

39.  Bar  General. 

40.  Several  Pleas, 

41.  B^r  ^w^  yudgment, 

42.  Judgments, 

Next  we  will  proceed  to  thofe  Pleadings, 
d^c.  in  Serjeant  Lutwycbe^s  Entries,  not  men- 
tioned in  the  Treatile  of  Trefpajfes^  with  fome 
Obfervations  from  other  modern  Reports.    . 

R  t  z  Fitft 
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Defendants 
acquitted  in 
Trefpafs,  &c. 
to  recover 
Cofts  of  Suit, 
unlefs,  &c. 


Cods  of  Suit 
upon  a  wil- 
ful and  mali- 
cious Tcef- 
pafs.   ^ 


J  Eiceptf- 

6/2  J. 


Firft,    by  Way  of  Precaution,  \t  may  be 
obferved. 

That  by  Stat.  8  &9  VA  3-  caf.u.  'Tis 
enaded,  That  where  feveral  Perfons  fhall  be 
m<?de  Defendants  in  any  Adion  of  Trefpafs, 
Aflauit^  falle  Imprifbnment,  or  Ejtcilom  Flrma ; 
any  one  or  more  fiiall  upon  Tryal  be  acquitted  ' 
by  Verdid  :  Every  Perfon  fo  acquitted  (hall 
recover  his  Cofts  of  Suit,  unlefs  the  Judge  fhall 
immediately  after  the  Tryal  in  open  Court  cer- 
tify upon  the  Record,  That  there  was  a  rea* 
ionable  Caufe  for  making  fuch  Perfon  or  Per- 
fons a  Defendant  or  Defendants  to  fuch 
Adlon. 

Thar  in  all  Adions  of  Trefpafs  commenced 
in  any  Court  of  Record  at  Wefiminfier ,  where 
it  (hall  appear  at  the  Tryal,  and  be  certified 
by  the  Judge  on  the  Back  of  the  Record^ 
That  the  Trefpafs  was  wilful  and  malicious  ;; 
the  Plaintiff  (hall  not  only  recover  his  Dama-.? 
geSj  but  his  full  Cofts  of  Suit. 

Bar  m  TRESPASS. 

B^ir  hy  Ahatement  for  Vyivilege^  for  that  he  was 
a  Servam  u  one  of  the  CUrks  in  Chancery, 
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Arr.  for  AfTault  and  Battery  •,  Defen- 
_  ,  daiJt  pleads  in  Abatement,  for  that 
he  is  a  Servant  to  one  of  the  Clerks  in  Chan^ 
eery  ;;  Plaintifi  demurs. 

Three  Exceptions  were  taken  to  this  Plea. 
( I .)  That  it  was  not  (hewn  what  fort  of  Servant 
he  was.  fi.)  It  was  not  (hewn  at  what  Place  he 
was  retained,  or  was  his  Servant.  (3.)  That:"^ 
the  Plea  was  not  ^4tk  an  Averment  of  hoc  pa* 
rat'  eft  vrnficare^ 

I.  To 
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1.  To  the  firft  it  was  fliid^  That  the  Privl-        R. 
lege  was  general  for  ail  Servants,  and  for  that  ^-  '^^'^  P^'- 

Wasgood  vilegegood. 

2.  As  to  thefecohd^  That  the  Privilege  was  ^  Xobetrl- 
not  to  be  tried  by  the  Country ;,  but  by  Certifi-  ed  by  Certifi- 
cate of  the  Matter  of  Record  out  of  Chancery,  cate, 

3.  It  was   anfwer'dj   That  the  Fault  of  A-  3.  Butju^g- 
verment  was  only  Matter  of  Form^  and  the  ^^t^fpro^ir* 
Demurrer  is  general^  and  therefore  no  iVdvan-  %  l^efauic 
tage  could  be  taken  for  that  Defed :    But  not-  ment.  ^*^' 
withfl-anding  Judgment  wss  given  for  the  Plain- 
tiff for  Default   of  Averment,    but  the  other 
Exceptions  were  not  reloived.     J^ii^e  2  Lut, 

1465-,  &c. 

ff.  Vide  2  Luti<^29,  N^rr' for  taking  a  Hogs-  Abatement 
headof  Syder;  Plea  in  Abatement  by  an  Out-  by  Outlawry, 
lawry  after  Judgment  at  the  Suit  of  E.  C.  PUin-  after  Judg- 
tifF  demurs    fpecially,    Eo   e^d'   fiacmtn  illud  ^^^%  ^^^^ 
efi  o?nnino  incertum^   in  hoc  ^J'  mn  app^ret  Utrum.  "^*'^^^"  ^"* 
fit  fredi5F  J.  E.  vel  prediB*  ^.  qui  ad  hreve  ad 
Narr^  prediEF  refpondere  compelli  non  debet ^  Et  pro 
eo  qd'  placitum  ilT  efi  duplex  mde  incepf  (^male 
coTJclus'  d^  caret  forma ^   0'c,     Id.  1 5"  5  f . 

One  Exception  only  was  taken  to  the  faid  Exception 
Plea,  'vtz^.  For  that  the  Defendants  'ven*  ^  de^  ^-^^  fo^  i^j;^ 
fend\  &c,    Et  die  qd"^  ipfe,  (where  it  fhould  be  and  debet  ^ox 
ipfi)  ad  breve  d^  narr'  refpondere  compeUt  non  de^  debent,  and 
bet  (inftead  of  non  d&bentj  and  allowed  a  good  allowed. 
Exception  by  the  Court;  and  the  Court  (eem'd 
to  be  of  Opinion,  That  it  had  been  ill  on  a 
.General  Demurrer. 

And  it  is  noted.   That  the  Defence  is  vein'  &  -^j  r  n  n^, 
defend"*  vim  e^"  injur*  quando,  ^c,  but  nothing  fence, 
was  laid  to  that. 


R  r  3  ff.  The 
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(f.  The  A^ion  was^  Trejpafs  for  taking  away 
his  Cattle^  and  lopping  his  Trees. 

Juftification      A  S  to  the  Cattle,  the  Defendant  juflifies  for 
and  Abate-     jn^  Damage-Fefant  in  a  Pafture,  of  which 
JJ^^J;^'^^^he  was  poffeffed,    called   the    Upper -Market 
dition.        '  ^^^^K  ^^'  A."d  as  to  the  Refidue  he  pleads. 
That  at  M>  are  feveral  Clofes  called   Ley  of 
Ground^    but  none  of  them    known  without 
other  Additions ;  and  that  the  Clofe  in  <juov;sis 
called  Garlicks  Ley  of  Ground^    and  the  Defen- 
dants Freehold,  and  lb  jaftifies.    Plaintiffs  de- 
murs ^Ipecially,   Et  fro  Caujis  eo  ^i'  f  lack  a  iH' 
fnnt  incerta  dupUcia  &  tendunt  ad  General'  Exit\ 
Et  car  em  for  ma  J  t^c.   Defendant  joins  «?/»  ^i*. 
Exception  I.      ^ifft/  I'  was  excepted.  That  the  Plea,  ^' 
as  to  />p^#a-  L>ef'  foffeJ]ionat\  fuit,   &c,  was  ill,  and  fo   it 
nai  fuit,       was  ruled,  it  being  in  Bar,  tho'  the  Defendant 
cited  fcveral  Cafes  for  it. 

2.  An  Exception   was    taken,    That   the 
Double  Plea,  Plea  as  to  the  Trefpafe  in  the  Ley  of  Ground  was 
double ;  but  the  former  Part  was  faid  to  be  on- 
ly introdudory  to  the  Subftance,  to  reduce  the 
Place  to  a  precife  Certainty. 
Judgment  pre      J.  Ic  was  excepted^  That  the  (aid  laftPlea 
^wr',  tbefirft  amounted  to  the  General  Iflue,  and  fome  An- 
PJea  being      i^Qxs  was  made  thereto ;   but  in  regard   the 
*  •  firrt  Plea  was  ill.  Judgment  upon  the  Demur- 

rer was  given  for  the  Plaintiff  upon  the  whole, 
for  the  Plea  being  bad  in  Part,  was  bad 
in  the  Whole;  and  after  a  Writ  of  Inquiry  exe. 
cuted,  and  Damage  given,  it  was  moved  in 
Arrert  of  Judgment,  that  the  Declaration  was 
ill,  being  ^are  cepit  ^uatuor  puUos^  vl^ithout 
an  Anglice^  as  i  Siaerf.  60.  S riles  ;i.  Sed  non 
aSocatar^  for  the  Defejidam^  having  juftified  the 

taking 
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aking  of  them,  they  were  well  known  to  him, 
nd  therefore  he  had  made  the  Declaration 
;ood,  and  the  Plaintiff  had  Judgm.ent.  Vide 
iLut,  1489,  1492.  ?ell  verf  Garlicky  &  "Dtde 
Do^'  Denmr'  219,   220. 

Jf.  Bar  al  Trcfpafi^    That  the  Plaintiff  had  Forfeiture  by 
forfeited  his  Tenancy   by  Cunefy  in    Gavel.  Tenant  by 
kind,    for  that  he  had  intermarried  with  a  fe-  Curteiif. 
cond  Wife.    Afi,Ent,^i6. 

Bar  in  TRESPASS. 

Bar  by  Statute  of  Limitations  pleaded  in  Treffafs, 

jf,  npRefpaft  was  brought  in  C.  B.  for  taking  Bat. 

Jl     and  detaining  his  Catde,  cjuouffjue  finem 
fecit.    The  Defendant  pleads,  Qd^  Caufa  AdtiO'  Repf. 
nis  non  accrevit  infra  fex   Annos  ante  impetratioh' 
Brevis,    The  Plaintiff  replies,    That  he  had 
before  brought  an  Original  in  Battery  in  Lon^ 
don^  and  Outlawry  thereon  ^  and  that  within 
(iich  a  Time  after  the  Oudawry  was  reverfed  Demurrer 
lie  declared  here.  Defendant  after  Oyer  of  the  cuwCaujiS' 
Original  demurs,    and  for  Caufes,  Eo  e^d'  non 
conftat  in  placito  illo  quo  die  breve  Original'  fuper 
quomodo  narraty  impetrat'  fuit^    nee  quo  die  Utla* 
garia  prediB'  vers^  prediSi^  T.  H.  fuit  reverfaf  ac 
irrfr a  [pactum  uniui  Annl  ante  impetrac^  brevis  or i. 
ginal'  ult'  mentionaf  vel  non  Qd^q^  placitum  ilV  efi 
incertum  vitiofum  ^  defeBivum  o*  caret  forma^ 
&c.    Vide  Lev,  Ent,  204,  205'.    And    fee   the 
3d  of  Lev.  Rep.  24J.    where  it's  faid.  That  q^.    ^^^^ 
Upon  the  Argument  it  was  infilled  for  the  De-  the  Aftion 
fendant,  That  the  Original  being  laid  in  Lon*  baing  laid  in 
don^  he  could  not  in  this  Adion  declare  in  ano-  l.  he  could 
ther  County,    altho'    the  Caufe  qf  Adion  is  "^0^^^"^,^'" '" 
Tranfitory  ;    but  upon  the  Prothonotary's  In-  county^.  Sed 

J  R  r  4  formation,  non  allJatur. 
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v^ 


formation,  that  the  Courfe  of  the  Court  i?^ 
That  altho*  the  Original  was  laid  in  London  for 
Expedition  of  the  Outlawry,^  yet  when  the 
Defendant  comes  in,  the  Plaintiffmay  declare 
againft  him  in  any  other  County^  be  the 
Action  Local  or  Tranfitory :  And  the  Stat. 
21  ']c%c.  i6.  gives  the  Plaintiff  a  general  Power 
to  commence  a  new  Suit  afcer  the  Outlawry 
revers  d  s  fb  he  might  do  here  to  warrant  his 
Declaration  within  .  the  Courfe  of  the  Court.^ 
And  Judgment  wss  given  for  the  Plaintiff. 
Vidi  ^ojiea :  De  Jm^rtfonment  ^ev  Vrocefs, 

IT  Defendant  pleads  non  Cul',  as  to  Part  ^ 
and  as  to  the  Rtfidue^  he  pleads  a  J^idg- 
ment  for  the  Defendant  againji  the  Plam^ 
tiff  in  another  ABion  for  the  fame  Tref- 
pafs^  with  Averment  of  the  Identity^  and 
the  Plaintiff's  Demurrer  thereto. 


O  qd'  predid'  W.  non  de  novo  aHigna- 
vic  aiiqaem  locum  in  cerco  in  quotrasis' 
predict'  unde  ipfe  fuperius  fe  modo  quericur 
hdC  fuit,  nee  diredie  allegavit  eandem  trans* 
fieri  in  di6i:o  loco  in  Coi'  Barraipfius  G.  pre- 
To  this  Plea  ^  diet'  fpecificat^  ;  Et  Deftndnrit  join\I  in  that 
the  PlaintifF  ^  Demurrer^  and  that  Jud'^msnt  was  ag'iiriji-  the 
demut'd,  t  Plamrlf,   and  that  the  Defendant    jlwnld  ha-ve 

Ccfis   according  to  the  Statute^   prout  per  Re- 
Cord_^  &C.  vnth  A'vermmt  of  the  Identity  of  the  ^• 
Caufe  of  jitlion,    '  To   this  the  Plamtiff  demurs^ 
and  Defendant  joins  in  Demurrer, 


Wherefore  Note.  T  hat  in  the  firfc  Action^  which  was  for 

the  PlaintilF  divers  TrefpaiTes  in  his  Clofe  and  Houfe,  to 
.i!TalA-  ^fii-h  f^e  Defendant  pleaded  in  Bar,  Son 
0j^.  Franks Umment  per  ^uod^  &c.    The  Plaintiir  in 

his 
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his  Repr  CsAdy  it  w.'^s  bis  Freehold-,  and  averr'd 

the  greateft  part  of  his  Ccunr,  but  not  all  > 

and  Cf avers'd^  that  it  was  fhe  Defendant's  Free- 

hold^    and    Defendant   demurr'd,    as  above: 

The  Defendant's  Counq|J  infiRed  upon  two 

Exceptions,     (i.)  That  the  PiaintifF ought  to  Exception 

have  concluded   his  Replication    ^td    Pitriar??^  taken  in  the 

and  not  with   a  Traverie  ;    for  \m  RepP  con-  ^'^  A6iion. 

tain'd  no  new  Adisnment,  for  th.ic  always  al-  . 

11  I        t     T-n  •        J  •     •    •        «       As  to  a  new 

ledges^  that  the  Place  mentioned  in  it  is  other  Allignmenc 

than  in  the  Bar  •  but  he  ^gvQcd  with  the  Defen- 
dant^ That  the  Place  aiiedged  in  the  Bar  is 
the  true  Place  where  the  Trcfpals  was  done^  and 
which  was  in  Controverfy  between  them^  and 
then  the  Bar  is  not  to  be  t<iken  as  a  common 
and  fiditious  Bar^  but  ss  a  real  Bar  ;  and  ac- 
cording thereto  the  Parties  ought  to  demean 
themielves  in  Pleading,  and  fo  the  Replication 
with  a  Traverfe  2S  is  here  is  iil^  for  he  ought  to 
have  concluded,  That  it  was  his  Freehold, 
and  not  the  Freehold  of  the  Defendant,  Et  hoc 
pet'  (jd^  tnc^uiYatuY  per  Priam^, 

Alfo    another  Exception    was  taken,   viz  Omiflionin 
That  in   the  Pxeplication  before  the  Traverfe,  ^^^  firfl  Afti- 
the  Trefpafs  in  taking  and  carrying  away  one  °"* 
Cart-Load  of  Pofts  is  omirred^    and  that  was 
held  to  bean  incurable  Fault-,  and  the  Defen- 
dant in  that  Adion  had    Judgment^   for  by 
reafon  of  that  OmilTion  the  Plaintiff  had  not 
maintained  his  whole  Declaration, 

In  this  lad  Cafe^    where  the  former  Judg-  It  feemf 
ment  is  pleaded  in  Bar,  the  Pveporrer  obferves,  J'^'^S"^;"^ 
That  no  Judgment  is  entred  on  the  Roll,  nor  K^-  fC**/?. 

uie  to  be  round  tor  jadi^menf  •,  yet.  as  on. 
far  as  he  could  apprehend,  the  Opinion  of 
the  Court  was  with  the  Defendant^  and  that 
he  was  well  affur'd  the  Opinion  ot  juflice 
Towell  was  fo ;  for  upon  one  of  the  Arguments 
'  he 
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he  declared  his  O()inion  to  be  fo.    VideiLut, 
1420. 

Common^  &c.   pleaded. 

Vide  Winch,  En,  961,  &c.  Thomff.  En,  598, 
585,  387,  522,  248,  ^Q$.  Bro,  Red. 
490.  fer  Releafe,  Wm.  En,  100^.  2  Bro'wne 
145",  I  p.  pr  Arbkrement,  Bro,  Vad.  428^ 
455.  tbomp,  376. 

Tender  of  Amends  pleaded. 

Barbymvo-  J[,  TN  Trefpafe,  for  moving  and  carrying 
luntaryTref-  X  away  his  Hay,  Defendant  pleads  non 
pafs,  and  ten-  QuV  as  to  Part;  and  as  to  the  Refidue   he  dif- 

rosnds  ^^^^"^^  '^^^^^  ^^  ^^^  PremifTes  of  the  PlaintifF, 

and  that  he  is  (eized  of  a  Parcel  of  Land  near 
ihe  Plaintiff's,  and  thro'  Miftake  mowed  fom? 
of  the  Plaintiff's  Land,   thinking  it  had  been 
his  own^  which  he  only  intended  to  mow,  and 
fo  involuntary  Trefpafi  >  and  that  before  the 
Adion  brought  he  tendred  2  /.  in  Amends, 
and  uncore  prifiy    which  2  s,  was    ample  Satis- 
faction.    Plaintiff  demurs,  and  the  Defendaqt 
Judic'  pro       joins    in  Demurrer,    and  Judgment  for    the 
Qucr'  fur       Plaintiff ;  for  it  appears  that  the  Fad  was  vo- 
Demur.        Juntary,    and   his  Intents  are  not  traverfable, 
neither   can  they  be  known.     Fide  Lev,  Ent, 
178.  83  Lev,  Rep,  37. 

Fide  I  Brown.  331,332^  d^c,  2  Bro.  2  j8,  278. 
Bro,  Vad,  5"  15.  Thompf,  304_,  360,  409.  IVincL 
En.  p^. 

Licence  pleaded  in  Trejpafj . 

Vide  I  Bro.  3^3.    2  Brown.  2^9,    283.   Bro, 
Fad.    408.     Clerks  Afijl,    88.       Thopip[, 

%l.Xy        337,        349,      IS^-t      l^S^  ?S7.        296,         40^. 

Kbb.  En,  46^-.  B^i 
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Bar  in  Trefpafs,  De  Batterie,  &  Son  Af 
fault  Dctnefne^  &  moliter  manus  impofuit. 

Vide  Bro,  Red,  482,  48 j.  2  Brown.  137^, 
138,  143:,  144,  147,  260.  Bro.  Fad.  413, 
442,  446,  484,  486^  487.  Bro,  Method,  No^if, 
384.  2  Mod.  Intr,  513.  Flacita  Gen,  62 f,  633. 
Roh,  ^64.  Thomj>,  390^40^,  3^^^  333t  394» 
33S'»   3163    326,  370.   397i  4^i:>  4223    3^^:»  "- 

/  '  Qd'  DeP  fuit  un'  Guardian'  Ecclefie  B^'^y* 

*  paroclv  de  W.  Et  Quer'  inhabicans  infra  ean-  ^^i'^^f^'  c 

c  \  •  »   T>.'   •    •   c        •   ••    J-      r\       •   •        Warden  fsj 

^  dem  qui  tee   Divini  bervicn   die  Dommico  tailing  off  a 
^  habuit  gale  rum  fuper  Capite>   &  illud  rccu-  Man*s  Hacia 
^  (avic  decegere^  per  quod  Def '  cepic  gAlerum  the  Church, 

*  Quer'  a  Capite  fuo,  &  ill'  ei  deliberavit,  Ec 

*  travers'  qd'  eft  Cul'  die  in  narr%  &c.  Quer* 

*  moratur.  Vide  i  Saun,  10  &  12.  Tho* 
upon  the  Demurrer  it  was  aliedged,  that  he 
had  traverfed  the  Day  where  it  was  not  mate- 
rial3  and  that  he  had  not  juftifted  any  Battery^ 
yet  the  Court  looking  upon  ic  as  a  great  Mif- 
demeanor  in  the  Plaintiff,  gave  Judgment  a- 
gainft  the  Plaintiff,  without  any  Regard  to 
the  Objections.     Vide  ^o^ea\\x\^\\{ox\mzi\t. 

Vide  fofiea  pur  Mildemeanor. 

Bar  by  a  Sheriff  of  a  City  for  Affknlfand 
Battery, 

j[.    ''^Refpafs  de  Ajjauk^  Batterie,     and  falfe  Son  ^ fault 
jL    Imprifbnment :  The  Defendant  as  to  Demfm  as 
the  Batterie  pleads,  Son  AjfauU  Demefne  ;  and  as  ^°  ^^^  ^^"^". 
to  the  Imprifonm^nt  juftifies  fpecially,  as  being  ^^*  a"to^the' 
one  of  the  Sheriffs  of  the  City  of  Coventry^  Imprifon- 
guarding  the  Gaol  and  Prifoners,  c^^.  and  the  ment. 
^  Plaintiff 
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PlaintiiF  came  there  and  ftruck  him,  per  ojuod. 
he  imprifoned  the  Plaintiff,  &c.  Et  hoc^  Unde^ 
&c.  And  becauje  the  Defendant  had  faid  no. 
Quet'demur'.  thing  to  the  Vi  ^  Armis^  the  PiaintifFdemurr'd 
to  both  his  fpecial  Pleas  ;  but  upon  the  Argu- 
Vi  &  Armis  ^^^"^  i^  ^^^  ^^^^y  Thzt  the  Vi  &  Armis  is  only 
<>nly  Mamr  9}  Matter  of  Form,  and  aided  by  Stat.  27  Eliz,.  5-. 
Form.  of  General  Demurrers^   becaufe  it  appears  in 

7  H.  6.  15.  &  I  H  7.  19.  That  if  a  Defen- 
dant be  acquitted  of  a  fpecial  Matter,  the  Vi 
C^  Armii  fhall  not  be  tried^  aliho'  the  Defen- 
dant had  taken  Iffue  thereupon  \  but  he  fjhall  be 
fined,  and  a  Caplatur  awarded  againit  him^ 
Quet'nilci-  &c.  Therefore  Judgment  was  here  given, 
piat'  QJ,  quer'  nil  ca fiat  per  Billam,    Vide  1  Saund.  76^ 

8i_,  &c,  ■      -    ' 

JJ[  Vide  2  Li4t.  145  ^»  d^c.  Narr^  pur  Affaulf^ 
Defendants  ^^^  ^l  H.  Bar  al  Vulnerac'  non  Cd\  ad  re  fid' 
feilion  ^  j^fi^fi^^^  ^^  p£/^«ce   de  Son  Fojp:Uion^  en  un  Clofe 

in  C.  en  mefme  County,  into  which  the  Plain- 
tiff entred  with  a  Cart  and  Horfes  j  with  a 
Traverfe,   that  he  is  Od'  zt  IL  or  out  of  the 

^    „  faid  Clofe.      Repl\  That  his    the    Plaintiff's 

Kepi  as  to  a     T?   .  •     ^     '■yj  *        ?  j  •         • 

vif  y  iintry  was  m  Per  O*  trans  quandam  vtam  tn   eo~ 

dem   clo^    ex  permi(Jione   ufitai  ^  gavii   y    and 

thereupon  the  Defendant  with   Violence   af- 

faulted  him,  ^^i%  ^oc  qd"*  moliter  manus  im^ofuit^ 

rio^,, »  ^««,  &c»    Defendant  demurs  with  Caufes,  viz,.    Eo 
Uemut    cum  ^„    ,.  ^       -n    n     a     i     i       r  -  1 

Caufiy.  ^^  flacitum  Jive  Kepi    ejt   duplex  jive    triplex  tn 

juflificando  (Jicet  infiifficientcr^  intrationem  ipfiHS- 
G.  in  Clatifum  ipfius  j.  prediB^  necnon  in  ajjlgnand^ 

^  aV  infult'  d^  verberation'  quam  idem  J.  Juperius 
allegavit^  Aceciam  traverfando  inftdi  &  verhera- 
tion'  HP  per  ipfujn  J.  Juperius  cogn"^ ^  Aceciam  eo 
qd^  Traverfiz  prediB^  e^  oinnio  fuperflua  ^  re* 
dundam   ac  ditla  Replicaco'    eft  incerta  d^  caret 

forma, 

'   Judic' 
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judic'  fro  Qtier\  And  refolved  by  the  Courts  7««V  fro 
that  the  Replication  was  not   any  Departure  ^*"^'i  ^^^ 
from  the  Declaration  ;  for  in  Tranfitory  Adi-  [jj^^jf ^7'/ 
ons^  as  for  Battery,  and  taking  of  Goods,  the  Inedge  the 
Plaintiff  may   alledge  the  Tort  done  not  only  toh  in  ano- 
in  another  T/^^   but  alio  in  another  County  •  thcr  County, 
and  the  Place   may  not  be  traversed  without 
fpecial  Caufe  of  Judification,    which  extends 
to  feme  certain  Place,  as  by  a  Conflable,  (^c. 
So  if  a  Man  be  beaten  in  the  County  of  Mid^ 
Mefex,  and  he  brings  his  Adion  in  the  County 
of  Bitcks,  the  Defendant  may  not  plead  that 
the  Plaintiff  made  the  Affault  upon  him  in  the 
County  of  MUMefex^  and  travers  the  County 
of  Bticks  \  but  he  muft  plead  his  Juftification  in 
the  County  of  Bucks^  for  that  the  Caule  of  his 
Juftification  is  good  inany  Place ;  and  fo  it  is  in 
the  Cafe   of  Bailment  of  Goods,    and  other       ^ 
Cafes  for  Tranfitory  Things.      And  it  is  an 
ancient  Principle  in  the Law^  That  for  Tranfi- 
tory Caufes  of  Action,  the  Plaintiff  may  al- 
ledge the  Fa(5i  in  what  Place  or  County  he 
pleafes^  drc,  '  Id.  14; 7,  1438. 

ff,^Narr'  for    Batterie    of    his  Servants  and  Defendants 
Horfes.     Bar,  That  the  Mayor,    &c.    of  B.  [^^f^^'^^f" 
Were  poirefTed  of  an  Acre  of  Land,  called  the  j^^yQj.°Q£  ^ 
Key ;    and  that  the  faid  Servants   would,  and 
endeavoured  to  unload  the  faid  Horfes,  (being 
loaded  with  Soap-Alhes)  upon  the  faid  Acre, 
fer  que,  they  as  Servants  of  the  Mayor,  &c, 
and  fo   jufiify.    The  Plaintiff  demurr'd,  and 
took  feveral  Exceptions :    i.  That  the  Juftifi- 
cation is  as  Servants  to  a  Corporation,    and 
therefore  ought  to  fhew  an  Authority  under 
their  Seal^    Sed  non  allocatur.     2.  That  it  does 
not  appear  that  the  Defendant's  Servants,  &c, 
were  ever  upon  the  Acre,  but  is  only  (aid  Qd* 
vokijjenj  ^  comhntur  exon'aU'^  &<u   And  this 

was 
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was  allow'd  to  be  a  good  Exception  by  the 
But  Ju(3g-  Court.  3.  It  was  excepted,  That  the ;>er  ^«oi 
ment  fro  Servfcium  amfit  was  not  anfwered  ;  and  by 
^er\  the      Juftice  To'wel,  an  Action  lies  for  the  Mayor, 

r^^"n*«c«/  ^^^^  ^^  he  did  not  iofe  the  Service  of  his  Ser- 
cing   on  «.^^^^.    ^^^  ^^^  ^j^^^  j^g  proper  Plea  in  fuch 

Cafe  is  mn  Cul^^  which  was  not  denied  ;   and 

the  PUintifF  had  Judgment.    Vide  2  Lut,  1496, 

&  1497. 

No  Exception      It  is  there  noted,  That  no   Exception  was 

was,   tho'  he  taken  to  the  Bar ;    for  that  it  was  therein  only 

ftew'd  no       fajd,  That  the  Mayor,  &c,   were  poffefled  of 

Tuleof  Pol-  j|^g  ^^j^   Acre,    without  (hewing  any  Title  to 

fciJion.  j^ .    ^^ J   YQ^Qis  to  the  Ca(e  of  Smith  and  Bull. 

Mo.  242.   and  Pell  and  Garlickt  Cafe.    2  Lut, 

1489.  where 'tis  ruled  to  be  ill,  being  in  Bar. 

Vide  f^ftea  de  Avers, 

Bar  per  Son  Affanlt  demefne*^  Repl\  That 
Defendant  endeavoured  to  beat  his 
Mailer's  Horfe,  &c. 

ff.  "^J Arr.  for  AfTault,   Battery  and  Wound- 
Repl*.  i^    ^"^j  ^^^  P^^  ^^^  Affanlt  Dtmefne  ;  Refl^^ 

That  he  was  a  Servant  to  J'V.  S.  retain'd  to  take 
Care  of  his  Horfes ;  and  that  the  Plain- 
tiff^ Tot  is  fuis  vnihus  conatus  fuit  verberare  (^ 
<uitlnerare  eqimm  Magri^  fui.  Whereupon  he,  to 
defend  the  Horfe,  laid  his  Hands  upon  the  De- 
fendant, and  thereupon  he  affaulted  the  Plain- 
tiff, frout  in  Narr\ 

Rejo\  That  one  P,  another  Servant  of  the 
Rep,  That  ^^^^  ^'  ^-  Came  to  make  a  Trefpafs  in  the 
Plaintiffcame  Clofe  of  one  N.  Rs  the  Defendant's  Mafter, 
to  aflift  ano-  and  the  Defendant  endeavoured  to  hinder 
ther  Servant  )^\^  .  and  thereupon  the  Plaintiffcame  and 
*"  *  ^^  ^^ '' affaulted  him  the  Defendant;  and  traverfo, 
that  he  is  guilty  of  the  TrefpalTes  new  affign'd 

but 
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but  only  in  the  faid  Clofe.     Plaintiff  demurs ; 
upon    the  Argument^    no  Regard  was  hid  to 
the  Rejoinder,    neither    did  the   Defendant's 
Councel  infift  upon  ir;   but  he  took  an  Ex- 
ception to  the  Repl\    That  it  was  only^  that 
the  Defendant,    (^Totis   fuis  'vlribus   conatus  fuit 
verherare    ir    'vukt'are   i^uum   Magifiri  fui)    of 
which  hetookCare,  and  to  defend  the  Horfe 
he  laid  his  Hands  upon  the   Defendant,  &c.  jadW  pro 
Which  was  notfufficient,  for  he  ought  to  have  ^^/'>  for  not 
alledged  in  Fad,  That  the  Defendant^had  af-  p]o  f^"^f  fj^ 
faulted   and  beat  the  Horfe  before  heMaid  his  ^^^^  \^l 
Hands  upon  the  Defendant ;  and  this  is  pro-  Horfe  before, 
ved  by  the  Common-Pka  of  Son  Affault^  in  which  O'e. 
it  is  always  alledged  that  the  Plaintiff  made  an 
Affault  upon  him,  before  he  fays  that  he  de- 
fended  him,   &c.    The  Plaintiff's    Councel 
cited  R^/.  612.   PL  II  &  15.  &  668.   ?l  4. 
That  the  Replication  was  good  notwithftand- 
ing  that  Objedtion ;  but  the  Court  was  of  a 
contrary  Opinion,   and  the   Defendant   had 
Judgjnent.     Vide  2  L«f.  148  r,  &  1483. 

It  is  noted,    that  it  was  faid  in  the  Ca(e  by  xho'  a  Ser- 
Juftice  To-well^   That  a  Servant  may  juftify  in  vant  may  ju- 
Defence  of  his  Mafter,  but  he  cannot  juflify  a  ft'fjrin  De- 
Battery  in   Defence  of  his  Matter's    Goods,  ^^''^f  he 
And  in  Jones  and  TreJiUan's  Ca(e,   i  Mod,  Rej>,  ^^  ^^'^  -^^ 
36.   'tis   faid    by  y.T-wifden^  That  one  may  ftify  in  De- 
not  juftify  the  beating  of  another  in  Defence  of  fence  of  his 
his  Poffeflion,    but  he    may   fay,   Qd'  wolliter  Goods,  &^\ 
manus  impofuit^  d^  per  Keeling^  That  tl]e  Defen- 
dant in  the  Cafe  ought  to  fay,  Qd'  molUter  ma- 
nus imfofmPy  que  efl  eadem^   C^j,    And  for  the(e 
Things,    iilde    Onjen^s   Rep.    93,    94.    Ireland's 
Cafe,  &  2  Infi,  316.  where  \is  faid.   That  one 
may  juftify  an  Affault  and  Battery  in  the  De- 
fence, or  for  the  Prefer vation   of  his  Poffef- 
fion  of  Lands  or  Goods  ^  but  he  may  not  jufti- 
fy 
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fy  the  Maiming,  Wounding,  or  Threatning 
of  Life  or  Member  ;  and  fo  ("as  that  Book 
iays)  Nota  uH  Diverfity  enter  le  Defence  de  Son 
Perfon^  &  le  Defence  de  Son  PoffeJ/lon^  oudefes  bkns* 

Bar  de  Iwprifonment  per  Procejs. 

Ill  upon  a       -ff'  T^'Rcfpafsfor  Battery  and  falfe  Imprilbn- 
General  De-  ^      ment,    i  Jug,    31    Car.  2,    At  A  the 

murrer,  to     Defendant  jufiifiss  by  a  Writ  fued  out  of  J5.  R. 
put  Variety     Com'  M4dd\    and  to  the  Sheriff  of  Devon ;  and 
one^ffue"'''  a  Warrant  and  Arreft    thereupon  at  D.  and 
traverfes  all  other  Places  and  Times ;  RepV  de 
injuria  abfq*  tali  caufa.    The  Defendant  demurs, 
and  Judgment  for  him;  for  it  is  ill  upon  a  Ge- 
neral Demurrer  to  put  Matter  of  Record  and 
Fadj  and  V^ariety  of  Matters,  in  one  IlTuej,  as 
the  Warrant,  Arrefi,  &c.  according  to  Crogate^s 
Cafe,  C<?.  8.  Al(b  in  the  Conclufion,  the  Words 
Et  hoc  fet"*  qd''  in^juiratur  per  Priam'  are  omitted  ^ 
for  the  Replication  in  fuch  Cafe  ought  to  make 
the  Iff  lie  cf  it  felf    Fide  5  Lev,  Rep.  61, 6f.    - 
The  Plaintiff  declares  upon  an  Alfault^   Bat- 
Bar  by  a        tery.  Wounding  and  Impriibnment.     Bar  as  to 
JudgmentjO*  VI  &*  Armis  non  Cul\    Et  <jt4oad  rejid\    That  the 
^^i>/^'»  Defendant  recovered  a  Judgment  in  Cafe  in 

thereon.  ^j^^  Common  Pleas  againft  the  Plrintiff  for   Da- 

mages, '  Unde  pros'  eft  Ca'  fa'  dired'  Vic'N.- 
^  Qui  mandavit  Ballivo  Lib'tat'  Ducat' Lanc'_,Et 
^  ipfevirtute  mandat'ad  requifition' Det'  cepic 
*  quer'  8z  ipfum  detinuit  in  cuftodia  pro  damp- 
B    !♦   'Tu  *.    ^  nis  quoufq:  fo'vit  denar'  Ballivo  ad  ufum  Def 

Repl  ,   Inat      .0  u     n.  /^    \7  •      3    l 

thejudgment  &  travers  qd  elt  Cui  ante  emanation  bre- 
wa$  vacated.  ^  vis  &  pofl:  retorn'  inde.  Repl'  qd'  Def  efl 
^  Attorn'  de  Coi'  Banco  &  intravit  Judicium 
^  vers'  Qijer'  ubi  revera  nullum  Judicium  in- 
^  trari  debuiflet,  Et  fuper  inde  Dei'  de  injui'^ 
f  lua  propr' imprifonavic  Quer',  Etpoftcairi-*' 
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*  traco'  judicii  habita  per  Cur'  adjudicat' fuit  R^;o.  OFthe 

*  vacua,   RejV  per  Maintenance  de  Bar^    Et  En^y  E>y 

*  ulterius  qd'  per  negligenc'  Clerici  Judicium  Negleft  of 
*■  intrat'fuic  irregulariter  &  evacuat'  per  Cur' &  the  Clerk. 

^  travers'  qd'  fuic  fraudulent',  Quer'  morat'  iri 
^  Lege.     Vide  2  Vcn,  190. 

Ik  Tram*  &  Imprtfoffmenf  quGufq-^  Finem 

fecit* 

^'  1\J^^^*  ^^^  ^ff^^'t   and.Imprironment,  Bar  and  Id- 
>    IM    ^^ot^frjBfjef^y^s.  ^l  Solvit, bwught  mn^shy  zTi 
Igainfl  the  Plaintiff,  Officer  and, Gaoler^  in  an.  Execution   .^ 
Inferior  Court^   Bar  by  Non  Cul"  to  alf  ex- ^'■°"' *"  ^"^^= 
:ept  the  Affault,   Impriibnment  and  Deteher^  "^^  ^^^• 
antii  he  paid  the  74  /.  4  ^.   and  for  thofe  jufti- 
fiesby  Froceff  of  Execution  upon  -a  Judgment 
in  the  Court  of  Record  of  St.  5.  in  the  Coun- 
:y  of  G.  held  by  Prefcription  from  three  Weeks 
^o  three  Weeks,   before  .the  Conftabie.  there, 
•).rh\s  Deputy,  and  two  Suitors.    To  which  the. 
PlaintiiF  demurs,  and  Judgment  was  given  for 
rbe  Plaintiff  upon  feyeral  Defaults  in  the  Plea  ^ 
and  efpecialiy  becaufe  the  Record  .was  with  a  ;.     ,       , 
Tallter  Pr^cejjiim  fuit ^  without  (hewing  any  Ap-  Sed  JudiV 
pearance  of  the  D>efendant,    or  any  Declara  pro  Quer' 
ion ;  alfb,  becaufe  it  is  alledged,  That  the  Court  ^^^  ^""^^^ 
Dught  to  be  held  before  the  Conftable,,,  or  his  i^^^^^'^i^- 
Deputy,   lihd  two  Suitors;    and  afterwards  it 
5  alledged.    That  the  Court  was  held  before 
:he  Deputy  and  two  Suitors,   Et  dlverfs  aim 
^e^ at  or  thus.    Vide  2  Lut.  913,  918, 


S  f  ^  ^      SlfMdie 
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Smile  In  Trans  ^  Imprifonmenf  quoufque^ 
&c.  I .  Bar  by  Warrant  upon  a  Writ 
of  Privilege.     2.  By  a  Cap*  TJtl\ 

Jf.  "T  Tide  2  Lut,  919,  &c.    Trans'  for  AflTault, 
^^^'  V     Battery  and  Imprifbnment,  -^/  deux 

jours  J  and  detaining  him  upon  the  laft  until  he 
paid  the  Defendant  a  Fine  of  10  /.  The  Defen- 
dant juftifies  the  firft  Affault,  &c,  by  a  War- 
rant upon  a  Writ  of  Privilege^  and  Juftifica- 
tion  of  the  2d  by  two  of  the  Defendants^  by 
a  Cap'  Uil\  &c.  To  which  the  Plaintiff  de- 
Demur'.        murr'd. 

Exceptions  to     Upon  the  firft  Argument  of  this  Demurrer, 
both  Bars.      4  Jac,  2.   an  Exception  was  taken  to  both  the 
Pieas  of  the  Defendants,  viz,.  That  there  is 
not  any  particular  Anfwer  to  the  detaining  the 
Plaintiff  in  Prifon  until    he  paid  a  Fine  of 
10  /.   to  the  Defendants.    Another  Excepti- 
on was  taken  to  the  laft  Plea  of  the  Outlawry, 
'VIZ,,  which  is  pleaded,   That  the  Capias  Utl^ 
iffued  againft  the  faid  jf .  F.  whereas  his  Name 
is  George  •   but  no  Authorities  were  cited  as  to 
.  ^    ' .       either  Point,    nor  does  it  appear  that  it  was 
in  Point.        argued  again  :    But  the  Reporter,    Fol.  924. 
cites  feveral  Cafes  to  both  Points^,  -viz,.    To 
the  firft,    7,  H".  4.   8,  &  9.  &  19   H.  6,   35-. 
S^  H.  6.  44,  &  45".    2  Mod.  Rep,  194  &  195-, 
&  2 /^«.  93.  Bealy  and  Sampfofj'^s  QzCq, 

And  as  to  the  laft^  'vide  Sa'vil  71,  &  1  Sid, 
1 3  5*.  Fanjhaw  and  Mtldmay\  Cafe. 


Patrick 
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Patrick  vers'  Johnfon  5  Count  for  Afmlt^ 
Battery^  Wounding  and  Iffiprifonment^ 
againji  four, 

fjyy^R   per    un',    -^/^s.   ,Tlie  PlaintifFin  the  Bat- by  hJri!^ 
1_J  Inferior  Courts    Quoad  l^ulmracurP  non  that  was  the 
€»/*,   Et  quoad  re[id\   jultify  per  un   Ca  fa'  upon  P^iinfiff  in 
a  Judgment  retovered  by  him  againll  the  De.  l^^  ^"^erior 
fendanc  in  rhe  Court  of  the  Burrough  of  Sf.  Ed.    ^"^^ 
mondsbury,  in  Debt  upon  a  Bond^  That  he  de- 
jlfvered  it  to  two  of  the  other  Defendants  in 
forma  Juris  exequend^  and  that  they  at  his  Re- 
jqueftj  molliter  manus  impofuer^  upon  the   Plain- 
Itiff  to  arrcfl:  him,    Et   ea  de  Caufa   di^  arrefl 
and  imprifon  him^   §lm  funt  eadem^  &c.    RepP  RepV,  no 
after  Oyer  of  the  Ca  fa' ^  (which  was  above  a  ^"""^  ^"^^   . 
jYearj  that  no  Judgment    upon  a  Scire  facias  n'^  ""J''  '"*^ 
ppon  the  laid   Judgment  was  given^  nor  was  demurs, 
there  any  Continuance   thereof,  &c,   Defen-  '* 

dants  demur,  and  the  Plaintiff  joins  in  the  De- 
murrer. 

The  principal  Exception  to  the  Plea  m  this  Exception 
Cafe  was.  That  the  Juftification  of  the  Arreft  againft  a^^-- 
by  a  Molliter  mams  impofuer\  was  no  Juftifica-  ^^^  mamts  ivs^ 
jtion  of  the  Battery;  and  the  Cafe  of  StoneyM"^"^^^ 
land  Calvert^  Was  cited,  which  upon  a  Demur- 
jrer  was  adjudged  by  the  whole  Court  accord- 
ingly.    Id.  2  Lut.  ^1^.     And  the  Reporter 
^here  obferves,  Thatthi^  fame  C^fe  is  report- 
;d  in  the  3  Lev'mz,  403.  where  'tis  faid.  That 
[he  Court  enclined  to  be  of  Opinion,  that  it 
vas  a  good  Exception,   but  with  a  Quod  miror^ 
iy  that  Reporter,  who  fays,  that  all   Juffifica- 
ions  in  fuch  Cafes  are   as  the  Cafe  is  here  ; 
md  that  the  Impofition  of  Hands  is  a  Battery, 
f  they  had  not  a  Warrant  to  excufe  them:^ 
S  f  2  Me^ 
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M^J  hofta  €um  ^venU,  (Come  il  Semble^  fays  Ser- 
jeant Lut,)  that  Affertion  ought  not  to  pafsfo 
currant ;    for  there  are  many   Precedents  in 
which  Non  CuV  is  pleaded  to  the  Battery,   and 
a  Juftification  to  the  AlTault    and   Imprifon- 
ment,  as  Co.  En.  305.  b.  Thompf.  ;i6.    BroiVTi's 
Ent,  ift   Part  257,  258.  2d  Part  1^4,  145, 
145.    Hern  4S9.     Brovml,  RedMv.  477,   478. 
Jfion   569,     &  2  Cro.    261.     Candijhes   Cafe; 
and   refers  to  2  E.  4    6.    &  :;  Cro.  9^,  94. 
where  in  an  Adlion  of  Aifaulr,   Battery  and 
Wounding,  the  Defendants  juftified  by  a  gentle 
laying  their  Hands  upon  the  Plaintiff-,    and 
Coke  took  an  Exception^  That  the  Battery  and 
Wounding  were  not  anlwered ;   and  the  Court 
declared,    that  for  that  Caufe  the  Plea  was  ap- 
ItfeemsMd/-  parendy  vitious;    and  zVen.  195.   there  was 
Uur  manm      ^^^  jjj^g  Juftificarion  as   in  the  Cafe  in  Quefti- 
p7eltrthe"°  on  ;  and  the  Book  fays,    Judgment  was  given 
Battery.         for  the  Plaintiff  for  an  apparent  Fault  in  the 
Plea,  which  was,  That  he  had  not  pleaded  to 
the  Battery.      That  this  Point  was  not  deter- 
mined in  this  Cafe  of  Patrick  and  Johnfon^   but 
that  the  fole  Ground  of  the  Judgment  was  the 
Difcontinuance  in  the  Cafe,  which  was  obferv'd 
by  the  Court ;    and    upon  which  they    pro* 
Sut  Judg-     nounced  Judgment  againft  the  Plaintiff  againft 
ment  againft   his  Will;   altho' the ocher  Reporter  fays.  That 
the  Plaintiff,  j-j^g   Plaintiff   being   fatisfied   the  Exceptions 
becaufe  ofa    ^Q^j^j  ^^^  ^\^  j-,j[fji  difcontinued:   But  Serjeant 
Lut,  allows   tnere   are   many    Precedents    01 
Pleading  as   in  this  Cafe,    as   21    //.  7.  21. 
where  Chief  Juiiice  Rede  fays.    If  a  Conftable 
in  an  AdiOil  of  AiTault  and  Battery  pleads. 
That  he  for  good  Caufe  put   his  Hands  upon 
the  Plaintiff  to  arrefi:  him,   Que  e^  eadem^   &c, 
T  hat  it  is  a  good  Juftification  of  the  Aflaulc 
and  Biccery  ;  whereupon  Kingfmill  faid.  Sup 

poii 


ance. 
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pofe  the  Plaintiff  will  reply.  That  after  the^, 
laying  on  his  Hands  the  Defendant  did  beat 
him  the  Plaintiff  Rdt ;  then  the  Plaintiff  may 
fay.  That  the  Plaintiff  afTauUed  him,  and  To 
the  Damage  Fuit  de  [on  Jjfault  Dtmefm^  &Cm 
Sed  in  tanta  varktate  Qpmionum  qu^re  meliorem^ 
fays  our  Reporter,  Vide  2  Lut,  925,  ^c, 
Tatrick  t/er/  Jobnfon. 

jj]  See  2  Lut,  9;o,  &c.     In   AfTault,  Bat-  ^/W/^  agamft 
tery  and  Imprifonment,  againft  four,  two  of  four,  and 
the  Defendants  plead  h^on  Cul\  the  third  juf^i- JuMcation 
fies  the  Affaulf,  Battery  and  Imprifonment,  un-  ^^^  ^^' 
til  they  delivered  him  to  the  other  Defendant, 
the  Gaoler,  by  Vertueof  a  CV  fa  upon  a  Judg- 
ment in  an  Inferior  Court;  the  Gaoler  juftifies 
iheAflault,   Imprifonment,    &  Deteimr^  until 
the  Plaintiff  was  deliver'd   by  Habeas  Corpus^ 
and  Non  Cd"*  to  the  Battery. 

^.'  Idem  932.  Juiliftcacion  by  a  Bailiff  of  the  BarbyaBai- 
Sheriff  of  the  County  Paht'tm  of  Cbefter,  by  a  ^'^  ^^  «    ,. 
Cd  fa  upon  a  Nonfuit  in  ^he  Exchequer^   for  ^^^^^"^  ^''^^ 
Cofts  dire<5led  to  the  Chamberlain  there,   and       ' 
another  Cd  fd  under  the  Seal  of  the  Coon, 
ty  Palatine  directed  co  the  Sheriff  there,    and 
a   Warrant  made  by  him  to  the  Defendant ; 
and  this  Plea  it's  faid  feem'd  to  be  repugnant 
in  ic  felf,   for  the  Defendants  had  pleaded  JSlon 
CuP  to  any  Alfault,   and.  yet  they  juftify  the 
taking  by  Imprifonment  of  the  Plaintiff".  7^.934. 

(f.  idem    935-.    in  Sccio\     Defendants,   'viz,. 
Judge,  Officer  and  Party  Plaintiff,  juftify  the  Juf^ificatien 
Affault  Berber  at  ion  &  Maletra^ation"  ac  ImprifG-  ^^  ^?"''*. 
nament\  in  an  inier^or  Court  m  Debt  brought  Court.    R^i' 
by  the  then  Plaintiff  as  Adminifirator.     The  ^  Dt7nu7\ 
Plaintiff  replied,  The  Caufe  of  Adion  accrued  and  Judg- 
Gut  of  their  Jurifdidion ;   and  traverfes,  that  '?^"'"  ^gainft 
it  accrued  within    (whereas  that  was  not  3^- foran^lm'^r- 
ledged  in  the  Barj:  The  Defendants  demurr'dffnen"  XiaT  " 

S  f  3  gene-rsrfc. 


30  TRESPASS. 

Keneraliy,   and  Judgment  was  given  for   the 
Defendants,  for  the  Traverfe  was  impertinent, 
and  nothing  to    the  Purpofe^    being  of  that 
which  was  not  nientioned  in  the  Plea.     And 
itho*  it's  alle.dged,   That  the  Caufe  of  Adion 
4ccriie(j  out  of  the  Jurifdidion,  yet  it's  only  by 
way   of  Inducement  to  the  Traverfe  ;  and  ic 
Was  argued  for  the  Defendants^  that  an  Adion 
of  Tre|pafs  lay   not,    unlefs  he   had  averr'd. 
That  the  Defendants  had  Notice  that  the  Caufe 
of  Action  did  arife  out  of  the  Jurifdidion  pf 
the  Court_,    and  that  the  Piea  of  the  Defen- 
dants was  good  to  the  common  Intent ;  for 
an  Action  is  enter'd^    and  Procefi  awarded^ 
executed  and   retorn'd^    and  therefore  Vrima 
facie  is  a  good  Jufiihcation^  without  averring, 
that  the  6aufe  of  Adion  did  arife  within  the 
5urifdidion.    It  was  alfo  faid.  That  in  an  Adj- 
on  to  be  brought  in  an  Inferior  Court,  it  ought 
to  be  fliewn,    chat  the  Matter  did  arife  within 
?he  Jurifdidion  ;  but  other  wife,  in  a  Plea  to  an 
Acl:ion  o[  Trefpafs  there,  nothing  fhall  be  in- 
tended jp  be  out    of  their  Jurifdidion,   but 
^hat  the  Proceedings  were  regular:    And  if  ic 
had  appeared  in  this  Caf^by  the  Entry  of  the 
Adion,  that  the  Caufe  did  arife  out  of  the  Ju- 
lifdidion,    then  it  would  be  Realbn  that  an 
^dion  (hould  lie,   but  not  in  this  Cafe ;  and 
many  Authorities  are  there  cited  and  referred 

tp.      Id.  938. 

Where  the     '   ff]  See  a  JuflincatSon  of  Affault  and  Impri- 

nJPrl  l\'  f^nn^ent  \^y  Vertue  of  P-ocefs  out  of  an  Infe- 

r^rirdiHion    ^\     Court,    where  the  Plaintiff  efcaped  to  a 

•'    Place   out  of  the  jurifdidion   of  the  Inferior 

Courr^  and  is  retaken  by  frefh  Purfuit.      Id, 

038,  &c. 

j]l  idem  94Q.  Juftificarion  of  an  Affault^  Bat- 
tery snd  |mpfi(anmenr,  c^-^.   cf  the  Plaintilf; 


TRESPASS.  <f3 1 

by  a  Ca  fa*  to  the  Sheriff  of  Hereford  upon  a  Juftificstion, 
Judgment  in  C.  B.  where  the  Plaintiff  was  ar-  ^-.^^^^f^tl 
refted  in  a  Town  in  Com^  H,  which  Town  was  -^^^  Prifoner 
furrounded  with  the  County  of  Salop  •  and  refifted,  &c, 
therefore  they  brought  him  towards  C,  in  Com, 
S.  being  the  direct  Way  to  the  Gaol  of  H.  and 
he  refifted,    and   they  were  compell'd  to  ufe 
Force  *,  and  the  Plaintiff  being  brought  to  C. 
defired  he  might  there  fpeak  with  his  Adver- 
fary  concerning  the  faid  Debt ;   and  then  the 
Plaintiff  gave  him  Security  for  his  Debt^  and 
thereupon  he  was  let  at  large.   Que  fum  eadem^ 
&c.  with   two    feveral    Traverfes  before  the 
Warrant,   or  after  the  Difcharge,  &c.    Idem 
943.     The  Reporter  makes  a  ^^re  of  thefe 
Traverfes  by  reafon  of  the  Averment,  and  re- 
fers to  (everal  Cafes  there  mentioned  ;  and  to 
the  Cafe  of  Har grave  2LndTVard,  2  Ltit.  145*2. 
where  it  was  held  ill  upon  a  a  fpecial  Demur- 
rer to  theTraverfe. 

/  Count  for  an  Affault,  &c.  by  the  De-  That  one  of 
fcndants^    Simulcum  J.   B.     Bar,    That    the  the  Defen- 
Trefpafs,  &c,  was  committed  by  them,  and  dant*s  paid 
the  faid  J.B.  jointly,  and  that  the  Plaintiff  [l;^;^;;^;^^^^^ 
brought  an  Adion  in  C.  B.  againft   the  faid  ^^  ^^^  pj^jj^^ 
J.  B.  for  the  faid  Trefpafs,  &c.  and  had  Judg-  tiff's  Atcoi. 
i-nent  md  Ca  fa  ag2.in{\thQ  faid  5.  and  that  5.  ney. 
to  avoid  being  taken  in  Execution,  paid  to  PP'.  D, 
the  Plaintiff's  Attorney,    and   by  his  Affent, 
the  Money  recover'd.   RefF  ml  tiel  Record\  Rejo  Nu]  tiel  Re- 
qd'  efi^  &c,  and  pray  that  the  Record  may  be  cord,  Sec 
infpeded,  &c.     Vide  2  Lut,  944,  945'.  ^ 

The   Record   being  brought   into  Court,  ;^'^^^fi;^ 
the  Plaintiff's  Councel  alledged,   That  there  y^j.j^j^^,g-„ 
was  a    Variance  between  the  Record    which  the  Records 
was  pleaded  in  Bar,    and  the  Record  in  the  oftheAai- 
now  Adion  ;  for  the  Declaration  in  this  Adi-  ons,  and 
on  is  for  an  Affault,  &c,    made  the  i  ^th  Day  ^^l^'^iUll 
of  A%,  9  ^.  3.  and  for  detaining  him  in  Pri-  ^-^^e^ 

S  f  4  fcn 
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fonfor  the  fpace  of  20  Days;  and  in  the  Record 
pleaded  in  Bar,  the  Trcfpafs  is  fuppofed  the 
14th  Day  or  May^  with  a  Detainer  of  him  in 
Prifon  for  the  Jpace  of  lO  Days  only;  and  the 
Opinion  of  die  Court  was.  That  in  legarcl 
there  was  not  any  particular  and  precife  Aver- 
ment in  the  Plea,  that  the  Trefpafs,  C^r, 
alledged  in  the  Declaration  in  this  Adion, 
and  the  Trefpafs  in  the  Adion,  k^c  pleaded 
inhAT,  were  the  fame  Trefpafs,  &c.  that  it 
was  a  material  Variance  ;  and  to  fay  as  here  in 
the  ^ now  Bar,  Thit  Tranfgrefion^  fredia\fac^> 
fuef  conjunaim,  <j;c.  was  not  of  it  (eif  fufficienC 
without  fuch  Averment  as  before.     Id.  946. 

The  Plaintiff  counts  of  aii  Allauir,  Battery 
and  Imprifonment,  at  Fort  St.  George,  in  parti- 
bui  Iraiifwarinis^  -viz,  apud  London^  c^c,  until 
he  had  paid  a  Fine  of  200  /.  and  alfo  for  ta- 
king oi  his  Goods,  d^c.  : 

The  Defendants  plead  in  Bar,  That  the 
Gaufe  of  Adiion  as  to  all,  except,  &c,  did  not 
accrue  within  four  Years ;  and  as  to  3000  PagoL 
di's,  that  the  Adiqn  did  not  accrue  within  (Ix 
Years.  Pv^/)/'  to  all  except  the  Pagoda's^  that 
the  Plalnriff  vvas  ultra  Mare^  Anglke  beyond- 
Sea,  Scilf  apud  Fort  St.  Qeorge^  in  Indiis 
Orient  al  in  partibus  Tratifmarinii^  Zfidelt'  apud  Lorn 
don  predia'  in  Taroch'  (^  War  da  prediB\  &c.  And 
as  to  the  Padoga's^  that  his  Adion  accrued 
within  fix  Years,  &c.  Defendants  demur,  and 
Plaintiffs  joins  in  Demurrer.  And  it  was  re- 
folved  by  the  whole  Court,  that  the  Count 
^         Was  ill ;  for  that  the  Trefpafs  is  fuppofed  to  be 

Count^i/re  ^^  ^^^^  ^^'  ^^^^^^^  ^^  p^rtibus  Tranjmarinis,  ^iz, 
aptid  London^  CJ^c.  which  is  repugnant  and  ab- 
furd.  And  it  was  faid  by  the  Chief  Juftice,  and 
Juflice  Powell^  That  if  a  Bond  bears  Date  at 
Parij^  in  the  Realm  of  France,  'tis  not  triable 
here.     2.  That  the  Provifo  in  the  Statute  of 

J-imita- 


in  p^rtibus 
^ranfmarinis. 


Bar  per  Star, 
^e  Limitati- 
ons. 
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Liniitations  does  not  extend  by  Equity  to  this 
Cafe  where  the  Defendant   was  beyond-Sea^  Plaintiff 
for  the  Plaintiff  might  have  fued  out  an  Origi-  might  have 
^al,  and  continue  it  for  fo  many  of  the  Years  ^ued  ouc  an 
as  he  pleafed ;  and  fo  is  Hall  and  Wyhank's  Cafe,  Original,  c^^. 
3  Mod,  Rep.  ^ir.   But  Leave  was  given  to  dK- 
continue  after  the  Court  had  pronounced  their 
Opinion  in  the  Cafe.     IcJem  2  Lutw.  946,  9J0, 
But  fee  the  late  Statute  4  &  S'  Am.  ca,  16. 
for  Amendment  of  the  Law. 

J    j]'.  Vide   Lev.  Ent.   191,    c^r.     Affault,    Bat-  Bar  by  an  At- 
tery  and  Imprifonmenc^    13  Jmii^   22  Ca^.  2.  ^*c^"]5"f 
Defendant   pleaded.    That  16    M^mi  an  At- °"^^  f  ^^**^- 
tachment  iiTued  out  of  Chancery  to  the  Sheriff, 
and  that  the  Sheriff^  after  the  Delivery  of  it  to 
him  27  Mali  J  made  a  Warrant  to  the  Defendant : 
Whereupon  he  took  him  eodem  27  Maiiy    and 
traverfes  ail  Time  before  the  Warrant,  or  after 
the  Retorn  of  the    Writ.      The  Plaintiff  by 
IRefP   maintains    his  Declaration,    Abfque  hoc^  Repr^  That 
That  the  Wiit  was  delivered  to  the  Sheriff  be-  the  Wric  was 
fore  the  Battery  and  Imprifonment.     Defen-  ^^^if^cL*^"! 
dant  rejoinSj   That  before  the  Retorn  of  the  ^hJoiG  the 
Writ  it   was  delivered  to  the  Sheriff,  Scilt'  eo^  Battery    ^c 
dem  z7  Maii^    and  thac  before  the  Arreft  he  Kcjo\  ^ 

had  not  Notice  but  that   it  v^as  delivered   to 
the  Sheriff:    The  Plaintiff  fariejoin'd^    That  Surrejo'. 
before  the  Arreff  the  Writ  was  not  delivered 
to  the  Sheriff.    The  Defendant  rebuts^    as  be-  Rebutter, 
fore^    that   he  had   no  Notice    but  that  the 
Writ  was  delivered  to  the  Sheriff  before  the 
Arreflj,  Et  de  hoc  po;^/  fe  fuper  Vriam\     Where- 
upon the  Plaintiff  demurs  j   and  by  P^w^^rr^w  Demur**. 
Chief  Juflice^    and   the  whole  Court^  Judg- 
ment was  given  for  the  Defendant ;    becaufe, 
Firftj  'tis  not  material  if  the  Writ  be  delivered 
to  the  Sheriff  before  the  Warrant  and  Arrefl, 
(b  long  as  in  Truth  there  is  a  Writ  .which 
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That  Bailiff  Warrants  the  whole.  2.  There  being  a  Writ 
rot  being  and  a  Warrant  upon  it,  the  Bailiff  fhall  not  be 
charged  for  executing  of  it  j  for  he  is  not  Pri- 
vy, neither  had  Notice  of  the  Time  of  Deli- 
very of  it  to  the  Sheriff;  and  he  had  tcndred 
an  Iflue  of  the  Notice  which  the  Plaintiff  had 
refufed  to  accept,  l^ide  5  Lev,  Rep.  95. 
Vide  pofiea  per  Officers  ou  Frocefs, 


Pii -y,  not- 
having  No- 
tice, &c. 


Bar  pur  Mifdemeanors^  &c.   Vide  ante 
Batterie. 


By  a  Confta- 
ble. 


Simile. 


Sheriff. 


Bailiff  of  a 
Manor. 


f  '  r^D'  DeP  exiftens  Conftabular'  &  vi- 

*  V^dens  Quer'  fe  male  geren'  &  diftur- 

*  ban'  pacem  pofuit  eum  in  Cippis.     2  Brown, 

^  222.  Clerks  Afs,  99.   Simile  &  committebat 

Quer' cuftodie.     3   BrownL    216,   Bro.  Vad, 

479.  Afi,  304. 

ff.  '  Aliter  uc  Conftabularius  pro  infult'  in 
eum.  Co,  Ent,  165:.  A/^.  303.  Cepit  Quer' 
Def  ut  communem  meretricem,  UpperJ 
Bench  Pref,  209.  Ceper'  Def  vagran'  in 
node,  &c.  Hern  392.  Bro,  Fad.  480.  Upper- 
Bench  Pref,  208,  211.  Decennarius  cepit 
Quer'  ex^minand'j,  qui  fregit  domum  in 
node.  Co.  Ent.  ^o^.  Aft.  304. 
j]',  '  Qd'  Vic'  cepit  &  imprifonavit  Quer* 
pro  Sufpitione  Felonie.  Raft,  Ent.  541.  , 
ff.  '  Def  intravit  Domum,  &c.  (fufpiciens 
Quer'  retinere  retes  &  canes)  Virtute  War- 
rant' Juftic'  pacis.  Thorr^p.^  5  5" 9. 
Jf.  '  Ballivus  Manerii  cepit  Quer\  pro  equo 
furat'  fecundum  coem'  vocem'.  Ajt  301. 
Simile  de  equo  furat'  ut  AccelTorium,  Id,  303. 
ff.  ^  Servus  Majoris  cepic  Quer'  juxca  cons' 
Civit'  eo  qd'  exillens  Lupanar'  luxuriofe 
vixir,  &c.     Bro,  Fad,  479-     T/jomp.  313. 
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^  Af^.  302.   Qd'  Lupanar'  recepit  perfonas  Mayor's  Ser- 
fufpeduofas.  Vet.  Intr.  22^.  Qd' Quer' feipm*  ^«nt. 
maiegeflic  erga  Majorem  exiften'  Juftic'  pacis 
per  quod,  &c.    2  Brown.  145. 

/  ^  Cepic  Qiier'  per  Warrant'  Juftic'  P^cis  ju^ices  War- 
ad   fecuricatem  inveniend'.      Vet,  Intr.  232.  rant. 
2?^/?.  341.     Upper-Bench    Pref.206y  219. 
Jf,  '  Dd'   cepit  Quer',    &c.    per  Mandat' ByCapraln's 
Ducis  Satellicii.     Tbomf  345.  Command, 

/.'Juftic'    commific    Qucr'    cuftod'     ^^^'  ForDlfTnCin 

^  pur    DifTeifin  manufoiti.      Rafi,    341.   Vet, 

'  Int.   178. 

^  DeP  ut  Magifter  debo'  modo  caftigavit  Chaftifement. 

*  Quer'  ejus  Apprentic'.     i  -Sro.  2  r  9. 

/.  '  Qd'  Quer'  pradifavit  Artem  Medicine  Doftor  with- 

*  non  exiften  Licenciat'.    8  Co.  1 10.  out  Licence. 

Bar  de  Infulf  &  Menaces. 

Vide    Kafi.    5i3,    647^      662.     Vet.  Intrac, 
i6o,  161. 

Per  Officers  oh  Vrocejs. 

ff.  r^^oad  the  Entry   into  the  Houfe^   and  Bar  per  Fi' 

V/^  taking  the  Gbods^   Defendant  pleads  f^  ^*-^^3^* 
a  Recovery  in  the  Burrougb  Court  of  R,  and  a  y-^  \^  ^°^' 
Precept  of  Fi'  fa  ;    he  alfo    pleads   another    '^^'^'^'^^' 
Judgment  in  the  fame  Court  againft  the  Plain- 
tiffupon  a  Non  proi*^  and  a  Precept  of  Le^uari 
fdc.  to  the  Serjeant  at  Mace  directed,  per  ^md^ 
the  one  as  Serjeant,    ^nd  the^  other  as  his  Affi- 
Oant,    entred,    the   Doors  being    open_,    and 
made  E^iecution.    Rtpl\  That  at  the  Time  of  Rr;>/*,  That 
the  Entry  the  Doors  were  locked,    and  tra-  <H<^  Doo.s 
verfes  that  they    were  open.    Rejo\  That  the  ^^'^^^  iotkU 
Doors  were  open,    and   liTue.     Vide  Lev.  Enf, 
176^  &c.   Verdid  for  the  Plaintiff,  and  entire 

Damages. 
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Thisjudg-  Damages.     But  'vide  i  Lev.  195-.  where  -tis 

mentpro  laid.    That  this  Judgment  was  ftay'd  for  the 

^er'  was  Incertainty  of  unam  parcellam  penfarnm  Laniarum 

^^'P'^-  Anglice  a  Quantity  of  Woollen  Yarn. 

Juftificatlon  II;  ^^^^  ^^'^'  ^"^*  ^9^*  The  Defendant,  as 
by  Fi'  fa\  Serjeant  at  Mace  of  the  City  of  W.  juftifies 
&c^  taking  a  Piece  of  Cloth^    by  Vertue  of  a  Pre- 

cept from  a  Court  of  Record_,  there  to  make 
Execution  by  Fmi  Facias^  ^c.  As  to  the  Re- 
fidue^  pleads  a  Recovery  in  the  faid  Court  for 
40  /.  at  the  Suit  of  one  of  the  Defendants^  &c, 
Repl' de  in-  RtfP  de  injur'  fua pro^r,  and  traverfeth  the  Re- 
jur'  fua  cord  twice.     Rejd\  qd'  bet"*  tale  Record'.     Vide 

propr .  ^  ^^^^  ^^^^  ^^^^  jj^g  Record  was  brought  into 

Court  at  the  Day,  which  agreed  in  Subftance^ 
but  varied  in  the  Day  of  the  Judgment  given; 
and  theQaeftion  was,  Whether  he  had  faii'd  of 
the  Record  ;  but  the  Court  as  to  that  gave  no 
ludic'  pro  Judgment, but  gave  Judgment  againft  the  Defen- 
Quer',  for  ill  dants  for  other  Matters  :  For  (i.)  They  plead- 
Fieadivg.  cd  the  Change  of  the  Name  of  a  Corporation^ 
and  did  not  ihew  how  :  (z.)  It  is  not  fhewa 
in  their  Plea,  that  the  Caule  of  Adion  accru- 
ed within  the  Jurifdidion,  and  then  the  Judg- 
ment was  coram  nan  Judice^  and  void  ;  altho* 
Ms  true,  that  in  the  Declaration  there,  fhewq 
in  the  Plea  here,  'tis  Ciid  to  be  within  the  Ju* 
rifdidion  ;  but  that  is  not  fufficient,  for  it  is 
traveriable,  and  the  Matter  in  the  Declaration 
there  is  not  traverfable  here,  but  only  that 
which  is  alledged  in  the  Plea  here:  And  upoq 
theft  Exceptions  to  ihePlea,  the  Judgment  was 
given  for  the  Plaintiff,  &c.  Altho'  they  agreed 
the  Replication  ill  for  the  double  Traverfej 
yet  the  Declaration  being  good,  the  Plea  ill, 
and  the  Replication  not  ihewing  that  the  Plain- 
tiff had  no  Caufe  of  Adion,  he  ought  tp  have 
Judgment. 

X  S^Vidz 
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ff.  Vide  1  Lev.  109.    Defendants  plead  a  Re-  Defendants 
:overy  in  C.  5.   and    Ft'  fa'   ru'  &^  Warrant  {^^^^^^/^^ 
Ballivis  qui  ceper^  bona  &  ahduxijfe  volmjjtvt^   Sed  pj^jritiiF 
Quer*  <vi  &  armis  refcii(fijje  buna  cQnabat\  Et  Def  vvouM  have 
mofliter  matius  impofuer'  ad  impediend^  Qjf^^\  &^'  refcued  the 
Rzpl'  de  injuria  fua  propr\    Ab[f,  hoc  qd'  Def  in  Goods  taken,' 
auxtlium  BalUvorum  S'  p^^  eorum  precept'  manus  ^^• 
fuas  molliter^  &c.     Defendant  demurs  general- 
y  ;   and  upon  the  Argument,  refolved  by  the 
whole  Courts   i.    That  the  Replication   tra- P^rO/r',  the 
vcrling  the  Command  of  the  BaiiifFs  was  ill ;  '^"^^'^|f.^" 
for  he  might  well  do  it  of  his  own  Accord  for  ^^^^'^^  '''^'• 
to  prevent  a  Refcue,  being  a  Tort  and  Breach 
of  the  Peace:  But,  2.  That  the  Defendant's  Plea  of  De. 
Plea  is  ill ;  for  the  Adion  is  brought  of  a  Bat-  fcndants  ill. 
tery  at  D.  and  the  Defendant  juftifies  at  S,  in 
the  fame  County:,  and  the  Bailiffs  have  Autho- 
rity  thro'    the    whole  County ;   and  fo  the 
Caufe  of  Jullification  in  the  fame  County  not 
local,  and  therefore  he  ought  to  have  juftified 
in  the  fame  Place  (being  in  the  fame  County) 
where  the  Plaintiff  declared  :  And  if  the  Place  Place  not 
had  been  material,  he  ought  to  have  traverfed  material,  Kf 
all  other  Places  within  the  laid  County;  where-  g^^!  ^''* 
fore  Judgment  was  given  for   the  Plaintiff.  ^^^  * 
Vide  5  Lev,   113. 

J[.  Narr.  for  taking  a  Gelding  and  a  Cow ;  Defenaanfs 
Defendants  juftify   by  a   Fieri  Facias  upon  a  ioftify  by  F'C 
Judgment  in  the  County-Court :  And  hereup-  F  ^^^^  ^^^ 
on    Judgment  was  given  for  the  Plaintiff;  ^^^"J^" 

1.  Becaule  the  Names  of  the  Suitors,   before 
whom  the  Court  was  held,  were  not  exprefe'd : 

2.  For  that  it  was  not  sUedged  that  any  Plaint 
was  entred,  and  for  that  divers  Cafes  were 

cited :  3.  Becaufe  a  Recovery  is  pleaded  againft  g^^  j^^^^^ 
the  Husband  only,   whereas   the  Adion  was  ^ent  for^ 
brought  againft   the  Husband  and  Wife ;  and  them  for  \\\ 
tho*  it  is  afterwards  faid,  that  they  both  were  Pleading. 

convided, 
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Levari  Facias 

cut  of  the  Han' 
dred. 


By  Levari 
out  of  a  Court 
Baron,  but 
Judgment  for 
the  Plaintiff. 


Defendant 
juftifies  by 
three  War- 
rants out  of 
the  County 
Courti 


But  Judg- 
fuenc  ^ro 
§luet  for  ill 

Fkading. 


convided^    yec  that    will    not    aid    the  m- 
fufficient  Allegation  before.    Vide  i  Lut.  13511 

1355. 

jf,  Ftde  eund'  1369.    Narr.    for    taking  of 
Goods^  Juftification  by  a   Levari  Facias  out  of  : 
the  Hundred  Court,    Et  Demurrer  inde^  Simile^ 
I  Brown,  358.    Thompf  35^.   Wtnch.  Ew^.  991. 

fjl  Narr^  pro  caption^  c^  ahduBion'  un*  ecjue^ 
d^c.  Bar  ^  jufiification  per  Lavari  upon  a  Judg- 
ment in  a  Court  Baron  :  Demurrer  inde  ;  and 
it  was  objected,  That  it  was  not  alledged  before 
what  Perfons  the  Court  was  held,  nor  that  it 
was  held  in  Com*  prediB\  and  allowed  to  be 
good  Exceptions ;  and  Judgment  for  the  Plain- 
tiff, 2  Ltit,  1^24^  &c.  An  Exception  was' 
taken  by  the  Defendant's  Councel^  That 
Trover,  Converfion^  and  Trefpafs^  were  joined 
together  in  the  Declaration^  which  might  not 
be,  Sed  non  allocatur^  for  the  Allegation  of  the' 
converting  the  Mare  to  their  Ufes  was  only 
for  Aggravation  of  Damages.    M  1526. 

Jf.  Narr*  pro  caption'  c^  afportation  un'  fpador? 
^  un  ecjue^  c^c.  Bar  NonCul*  to  ^Wpreter  caption 
&  afportatwn\  &c.  and  juftifies  them  by  the 
Sheriffs  Warrants  upon  three  feveral  Judgments 
in  the  County  Court.  Demurrer  inde.  Several  Ex- 
ceptions were  taken  to  the  Bar^  as,  i.  It  is 
faidj  That  the  firft  Plaint  was  levied  at  the 
Court  of  W.  C.  nuper  Vic\  whereas  it  ought  to 
be.  Ad  Cur'  W.  C.  adtunc  Vic\  &c.  2.  That 
the  Allegation,  That  after  the  Plaints,  and  be- 
fore the  Judgments,  Talutr  procejjum  fuit^  ^c. 
was  not  good  in  a  County  Court,  and  cittd 
2  Jones  18  5".  ButUnd  'vers'  Mitchell^  c^c,  with 
feveral  other  Exceptions^  and  Judgment  was 
s'l^en  for  the  Plaintiff,   but  for  which  of  the 

Its 

Excepricns,  was  not  declared   by  che  Court. 
Ffde  z  Lut,  1410^  &  1413c    But  che  P^eporfer 

ad  ds_, 


1! 
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dds.  That  Indict  VoweU^   as  to  the  firft  Ex- 

eption^  anfwered.   That  it  was  faid  that  the 

>laint  was  levied  ad  Curiam  W.  C.  by  which  it  Excep.  i  &  ^ 

vas  implied^  that  he  was  then   Sheriff.     To  a 

ourth  Exception,  which  was.  That  no  Place 

vas  alledged  where  the  Sheriff's  Warrant  was 

nade,  which  is  iifuable  j  he  faid^,  the  Warrant 

vas  made  in  the  Court   when  Judgment  was 

;iven ;  for  it  is  iaid,   Super  ^m  quidem  Judtcio 

d  frofecution'  Qtier*  pofiea  Jcili  eifdem  Die  (^A^^o 

redt^^  W.  C.  adtunc  Vic\  ^c,  per  c^uoddamWar^ 

'ant'  fuum^    and  by  that  it  fhall  be  intended 

hat  the  Judgment  was  given,  and  the  Warrant 

nade,  all  at  one  Time  and  one  Place.   Alio  the 

[leporter  obfsrvies,    That  as   to  the  Excep- 

ion,  it  had  of  late  Time  been  adjudged,  that  Pleading  by 

:he  Proceedings  in  fuch  Inferior  Courts  may  be  Taliur  pro- 

pleaded  by  a  Taliter  procejfum  fuiP,  as  2  Med.  ^^^"^  f^*^- 

Rep.  102.  &  ipf. 

Note^  The  3d  Exception  was.  That  no  par- 
:icular  Place  was  alledged  within  the  Jurifdidi-  Exception  3. 
Dn  where  the  Caufe  of  Adion  arofe. 

The   5  th  was.  That  the  Sheriff's  Warrant  5. 

ought  to  be  direded  BaUivis  Vic*^  and  not  to 
[pecial  Bailiffs,  as  here. 

And  the  6th  Exception   was.   That  by   a  ^. 

Levari  out  of  the  County- Court  the  Goods 
may  not  be  fold,  but  they  fhall  only  be  taken 
as  Diff refs,  and  put  into  the  Pound,  if  there 
be  no  Cuflom  for  it,  and  if  there  be,  the 
Defendants  ought  to  have  (hewn  it.  Keilway 
106.  a.  Br,  Execut.  80. 

For   that  the  Levari  is,    De  Terris  &  CataL  t- 

lis^  whereas  it  ought  to  be,  De  Bonis  &  Catallis, 

f.  Narr.  for  taking   and   detaining  of  his  Defendant 
Catde  until  he  had  paid  10  /.  17  j.  Nots  CuF  by  juftifie%  &c. 
otiOf  and  the  others  juftify  the  caking  by  Ver- 

tue 


DefendanC 

juftifies  by 
three  fe/eral 
henjaries  out 
©f  Hundred 
Court,  an3 
Detainer 
quoufque^  he 
paid  the  Da- 
mages and 
Charges, 


Defendants 
juftifyatano- 
cher  Day, 
with  a  Tra- 
verfe,  that 
they  are  guil 
ty  aliter. 


fl 


Judgment 
for  the  Plain- 
tiff, becaufe 
of  the  Tra- 
verle,   which 
is  fpecially 
demurr'd  to. 
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tue  of  three  feveral  Le'vmes  upon  three  feveral 
Judgments  in  m  Hundred  Courts  at  the  Suit 
of  the  Defendants,  and  others,  and  the  Detain- 
ing till  paid  ^  and  that  they  delivered  the  Pre- 
cepts to  the  other  Defendant,  then  Bailiff  ; 
and  Jie,  at  their  Requeft,  took  the  Cattle,  and 
he  derain'd  them  for  Default  of  Buyers  till  the 
Plaintiff  paid  the  (aid  rp/.  ij  s.  'viz..  lo/. 
lo  /.  9  //.  for  the  Damages  recovered,  and: 
6  s.  ^  d,  for  his  neceffary  Charges  and  Ex- 
pences  disburfed  in  keeping  the  Cattle,  Plain- 
tiff demurs  thereupon,  f^ide  2  Lut.  1459, 
1446.  Where 'tis  laid  no  Judgrnent  was  given, 
hut  that  the  Court  enclined,  that  the  6s^,  3^, 
for  conferving  the  Cattle  were  reafonable  and 
neceffary  Charges. 

ff.  Narr.  for  breaking  and  entring  his  Houfe 
at  Norwich^  and  taking  and  carrying  away  di- 
vers Goods  to  the  Value  of  <^6  I.  and  for  de- 
taining the  Goods  in  the  faid  Houfe  for  a  long, 
,  Time,  &c.  Nan  Cul'  to  Part ;  and  as  to  the^! 
Refidue  they  juftify  at  another  Day   than  inj 
the  JSfar    per   un'  Attachiamenf  per  hona^  upon  a  i 
Plaint  in  Debt  of  40  /.   levied  in  the  Court/, 
held  before  the  Sheriffs  of  the  City  of  N.  &c, 
and  that  the  Plaintiff  appeared  at  the  Retorn 
of  the  Precept,  and  thereupon  the  Goods  were 
delivered  to  him,    with  an  Averment  ^e  eft' 
eadem^  &c.  and  with  a  Traverfe,  that  they  are : 
guilty  aliter  ^el  alio  modo ;   the  Plaintiff  demurs 
for  Csufe,    thart  the  Traverfe  ought  to  have 
been  omitted,  and  Judgment  for  the  Plaintiff! 
Ftde  2  Lut.  14^2,  &  145:7. 

Upon  this  Argument  it  was  refblved^  i.  That 
if  a  Trefpafs  be  alledged  the  loth  o^  Nov,  and 
the  Juffification  is  the  iith^  yet  if  there  be  m 
Averment  in  the  Plea,  Que  efl  eadem  tranfgrejjh^ 
&c,  as  in  this  Cafe,  that  the  Plea  is  gqo&J 
without  any  Traverfe.  ^ 


^' 
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1.  That  altho*  the  Plea  was  fufficient  in 
flatter  of  Subftance^  yet  the  AddKion  of  the 
rraverfe  (altho'  meer  Surplufage)  being  fpeci-^ 
lly  (hewn  for  Caufes  had  made  it  ill. 

;.  That  an  Actachmcnt  of  fuch  a  Number  Such  an  At- 
►f  Goods    was   not  juftifiable ;    and    Juflice  tachment  not 
o-well  faid,  That  one  fingle  Thing  alone  might  juftifiable. 
le  attached;    and  by    the  Chief  Juftice^  that 
^lere  ought  to  be  a  reafbnable  Diftreii  to  make 
he  Defendant  appear.  -'^"■ 

4.  That  it  does  not  appear  that  the  Sheriffs^  Thar  the 
jefore  whom  the   Court  was  held,    had  any  Traverfe  did 
Authority  to  hold  them  ;  andforthefe  Reafons  x7Je         "" 
udgment  was  given  for  the  Plaintiff:  But  it 
/as  agreed  by  all,  That  the  Traverfe,  aliter  vel 
lio  modo^  did  not  extend  to  Time,  but  to  the 
vlanner  of  doing  the  Thing,  as  fer  3  Cro,  453. 
Afcue  and  Saunderfon^s  Cafe. 

jf.  Idem  1    Lut.   r45'8,  &c,  AfTault  and  Bat^  Defendants 
ery   by  Baron  and    Feme,   for  affaulting  the  juftify  by  a 
A^ife  dum  fola  ;    Defendants    juftify    arrefiing  Warrant  up- 
he  Wife  by   a  Sheriff's  Warrant  upon  a  Cap'  on  z  Cap'  ad 
d  re/pond' ;   and  that  thereupon   (he  ailaulced  ^^J^^''^ ' 
he  Defendant,    JEt  il/in^  de  Son  AJJault  Demefne* 
^epV   de    injuria  fua  fropr  ahf<^ite  tali  Warranto^ 
if  hoc  pet^  cjd'  inquiratur  per  Triam\  Def  demurr* 
jr  pro    Catf/is  eo    <^d'    predi^^     placitum    predict* 
\,S''E,.fuperius  replicando  plitat^  non  efi  fujficlen$ 
'efponi'  ad  predi^'  placitum  ipfins   G.    [uperiui  in 
'marram  plitat^  fed  Repl\ifla  ej}  argument ativa  du- 
>lex  &'  incerta  (^  nuW  Exit'  aptt  jungere  nee  've^ 
■edcm*  fufer  inde  reddere  potefi^  £f  qd'  Quer^  mah 
"raVQrfant  materiam  in  ea  parte  traverfabil'  ac  Re* 
^licaco'  concludit  ad  Friam  ^    uhi    'uerificare  dehuity 
&c.  Id,  1460.    But  Judgment   was  given  for 
:he  Plaintiffs,    becaufe  it  was  not  fhewn   by  {^/iT;- "^^jg.^ 
:he  Defendants  from   what   Court   ^^^  ^^f"^^  ^^c^^^l^^ot* 
fTued  ;   alfo  the  Court  inclined  ^  that  the  Re- fhewn  from 

T  t  plication  what  Coarc. 
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plication  was  good,  the'  it  was  not  with  Ahfqtte 

hoc,  that  there  was  fuch  a  Warrant  inftead  ol 

de  injuria  Jua  frofr  ahfq\  tali  Warranto. 

^  .    ,  (i:  Narr.  asainft  two  for  taking  and  carrying 

?uSC^^..away  aHorle,  Ni/J.Vbyone,  the  other  juffi. 

cefs  e  cur\      ftes  by  an  Attachment  per  bona  ad  refpond  oul 

created  by       of  an  Inferior  Court  created  by  Letters  Patents 

Letters  Pct^      Demurrer  thereupon,   and  Judgment  for  the 

^'"'''  PlaintifF;  for  that  by  Letters  Patents  all  Procef: 

are  to  be  direded  to  the  Serjeant  at  Mace,  anc 

executed  by  him,  and  not  to  the  other  Defen 

^  >>  danr  C  andexecuted  by  C.    Vide  2  Lut.  1461 

JudgTienf        /  W2  Lut,  1385-.    Narr.   for  entring  hi 

agair  ft  De-     Clofe,  aud  taking  his  Goods  \  Bar,  and  julti 

fendantsfor     ftes  by  a  Warrant  from  the  Sheriff  upon  a  Fi 

want  of  F.«'  A\  upon  a  Judgment  extra  C.  B.  againft  on^ 

^^^^^^^^'^'•W    The  Plaintiff  demurs,    and  Judgmen 

.^,.     .-for  the  PlaintifF,    becaufo  the  Defendants  dn 

"^^" '         '  not  appear  and  plead  Nee  in  perfina  nec^per  alt 

quern  Attorn',  only  thus,  Et  prediSi'  R.  d^  J.  pe 

M  S.   Jttorn   frum,  vtm  &  injur"  quango ^  C^i 

and  alfo,   becaufe  it  is  not  averr'd,    that   th 

Goods  were  the  Goods   of  Dun ;  and  if  ther 

had   been  fuch  Averment,    yet  fome  fpecii 

Matter  to  juftify  the  Entry  ought  to  have  bee, 

Ihewn,    as  that   they  were  there,  per  Tort  d 

Plaintiff,  &c,     id.  13S7. 

Bar  by  f:  f^'     JT-  "  De  Averiis  capt\   Bar  qd' cepit  averi 

till  he  paid     '  virtute  Warrant'  Vic'  fuper  brevi  de  Fi'  fa'  t 

the  Money  to  '  detinuic  quoufq;  Qper'  denar'  Det '  ad  ufur 

theUfeof     c  yi^'   foivilTet  pro  deliberationc  Averiorun 

theShtr.iF.      ,  E^  t ravers'   qd' eft   cul'  ante  talem  diem  i 

■    VpofI:   recorn'   brevis;  V I aintiff  demurs,  Et  pr 

'  Caufis  qd'  placitum  predid'   male  traverf. 

^  mater'  &   tempus   in   ea  parte  traverfat  2 

^  travers'  ill'  extra  idem  placitum   omitti  debi 

'  iirer,&c.  Vide  2  Vau  9^,9^    Andjudgmei 

■        A    .  VVi 
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was  given  for  the  Plaintiff.   Two  Judges  held  the 
Plea  ill,  becaufe  he  pleads^  that  he  detain'd  the 
Cattle  till  the  Plaintiff  had  paid  fo  much  Mo-  ^^j  Judg- 
ney  to  the  U(e  of   the  Sheriff,    whereas   it  mentagaiaft 
ought  to  havebsen^  to  the  Ufe  of  the  Plaintiff,  Defnaanrs 
at  whofe   Suit  the  Execution    was.      Other  f^^^^^^^^^^' 
two  Judges    held  the   Plea   good  as  to   that  *^^' 
Point,  for   that  the  Sheiiff  had  a  fort  of  fpe- 
cial  Property  in  the  Thing   taken  in   Execu- 
tion ;     but    yet   held    the   Plea    infufficient, 
becaufe  the  Declaration  is  of  a  Deteiner  un- 
til the  Money  was  paid    to   Frmcis  and   the 
Defendant ;   and  in  the  Plea  the  Juftificarion 
is  of  the  Detaining  till  the  Money  was  paid  to 
Francis,      Vide   plus   inde^    DdV  Demun    go 2^ 
303^   d^c.     Vide  pofiea  de  Avers, 

£1  ^  Trans'  de  Dorao  fracl%  Et  juflificat'  ut  Habere  fac* 
^  Ballivus  Vic'  per  Warr'  ei  dired'  fuper  breve  poCs\ 
'  de  Habere  fac'  poffeffionem.    Thompf,  3;o. 

/.  Vide  X  Lut,  igSi,  &c.   Narr.   for  break-  Entry  by  f/*- 

Iing  and  entring  his  Houfe,   and  taking  away  bsre  fac  pofs\ 
his  Goods,    and    for   Arfault,    Battery,    and 
Iwounding  the  Plaintiff;  not  Guilty  by  one, 
khe  other  juftifies   by  a  Warrant  upon  a  Writ 
lof  Habere  fac'  foffijjionem^    of  three  Meffusges 
'in  H.  and  then  he  entred  into  one,  and  deli- 
'ver'd  Poffeflion  ;  and  by  the  Command  of  the 
Plaintiff,    in  Ejectment,  took  the  Goods  out 
|of  the  faid  Houfe,  and  put  them  in  the  High-  And  put  the 
jway  near  by,  and  there  left  them,  and  that  he  Goods  in  the 
irequefied  the  Plaintiff  to  come  forth,  which  he  High-way. 
refufed:   Whereupon  he  laid  his  Hands  upon  And  the 
|him,   and  thereupon  the  Plaintiff  alTaulted  the  Plaintiff  re- 
"toefendant,    who  made  Defence  for  himfelf,  ^^^^^^^^^^^'^ 
'''c^'fT.    Repr  de  injuria  fua  propr'  abfji  tali  caufa.  ^ 

^!  Defendant  demurs,  and  the  Plaintiff  join'd  in 
^Demurrer.    Id,  1384. 


T  t  2  It 
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Repi'  de  in-       It  Was    fir!}  oSjec^sd,  That  the  Replication 
jur'  foa        was  ill,    and  fo  it  was  refolved^    for  that  it  js 
Propr  ///.       ^„|y  (^^1^^  ^1^.,^  ^1^2  Defendant   made  the  Tref- 
pafs  De  injuria  fua  propr\  the  which  in  no  Cafe 
without  the  Words  ^hify  tali  canfay  will  be  a^ 
Wartof         good  Ifllie  ;    bar  in  this  Cafe,  either  the  Writ, 
Traverfc.         o^  Habere  fac'  fojjiffionem^  or  the  Warrant  there*  j 
upon,   ought  to  be  traverled,  according  to  Crj^l 
gat\  Cafe.     Co.  8. 
NonCur,  and      Then  it  was  excepted  againft  the  Bar^  That 
yet  Entrjiu,    the  Defendant  Vulkn  had  pleaded  Ison  Cul'  to 
the  Trefpafs  in   the  Houfe  in  the  Declaration, 
and  yet   had   juftified  the  Entry  into  the  faid 
Houfe  by  Vertue  of  the  Writ  ;   and  that  not 
being  denied^,   it  was  ruled,  that  the  Bar  was 
ill  according  to  the  Cafe  of  Allen  and  Browne^ 

1  Rolls  Rep.  ^^^  Sep.  But  afterwards,  upon 
reading  the  Record,  it  was  found  to  be  a  Mi- 
flake_,    for  the  Defendant   had  pleaded   Not 

Judic'  pro      guilty  as  to  the  Houfe  in  A.  mentioned  in  the 
DeP.  Declaration,  and  had  juftified  the  Battery,  &c, 

by  Entry  into  another  Houfe  in  H.   by  Vertue 

of  the  Warrant,    and  {o  Judgment  was  given 

for  the  Defendant. 

Dechrarion        The  Reporter  obferves.  That  the  Declara 

ill,  for  not     tion   was  ill    as    to  the  Goods,    becaufe   the 

oSInH^^or    0.^^"^^*^^  ^r  Quality  of  them  is  not  exprefs'd 

.Quality,         but  makes  a  Q^are^   if  not  made  good  by  th€ 

Bar,    according  to  Tell    and    Garlicky   Cafe 

2  Du.  1489.  which  fee  before.  He  alfb  notes 
That  the  Defendant  Pulkn  pleads,  that  h^ 
enter'd  into  the  Hou(e  in  H.  to  deliver  Pof 
feffion.  Secundum  exigenc  breviiy  and  that  he 
by  the  Command  of  the  faid  IV.  took  th< 
Goods  our  of  the  Houfe,  &c,  but  he  does  noi 

rJ.'"\"°V   fay  that  he  delivered  the  Poffeffion  to  ^.  &c 

laying  he  de-  .  •'       .  ,  .  „ .  ,  .  1       a 

livered  Pof-    Dut  that  nothmg  was  laid  to  it  upon  the  Ar 
feffion  to  w.   gument  of  the  Cafe. 
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■  jj:'  Qd'  Def  Vircute  Warr'  ei  direa'  per  Cepic  Ave- 
Vic'de  Replegiari  fac'  intravit  in  Claufum  &  na  per  Wart* 
Averia  Quer'  cepic.     jhompf.  'n^ii.    SmW^^^^^^^^' 
Bro.  Reel.  476.    Ec  Repl'  qd'  Quer'  tee'  cap- 
tionis  clamavit  proprietac',  Rejo'  qd'  Quer* 
clamavit  proprietat'  aliorum  Averiorum,  Ec 
travels'  qd'  clamavit  propriecat'  Averiorum 
in  bfevi.     Vide  poftea  de  Frank-Tenement 
ff.  Bar  per  Def  T.  ^/'  le  Def  P,fmr  poffefs\  Bar  per  R<j. 
of  three  feveral  Heifers,  and  one  Calf,  and  that  pl«g*- 
he  Plaintiff  unjuftly  took  them  out  of  his  PofTei- 
lon :  Whereupon  theDefendant  P.  made  Com- 
plaint to  the  Sheriff,   who  made  a  Warrant  to 
the  Defendant  to  replevy   them,  per  ejuod  he 
enter'd  into  the  faid  Clole,  and  chafed  the  (aid 
Heifers,  &c,    being  amongft  other  Cattle  in 
the  faid  Clofe,  and  deiiver'd  them  to  the  De- 
fendant F.  &c.    Plaintiff  demurs,    and  upon  oemurt^ 
the  Argument  thcfe  Exceptions  were  taken  to 
the  Bar. 

1.  That  it  was  not  faid,  that  the  Defendant  Exception  r, 
P.  was  poffeiTed  of  the  faid  three  Heifers,  and  ^^^  ^^«  P°^- 
one  Calf,  ut  deA'verils  fuis  propriis,  ^  ^^^' 

2.  That  no  Place  was  exprefs'd  where  the  Asto  the 
Complaint  to  the  Sheriff  was  made,  nor  where  PJ^ce  of 
the  Sheriff's  Warrant  was  made.  Complainr. 

;.  That  the  Defendant  ought  to  have  plead-  p^y  cu*^^^  the 
ed,   that  the  Warrant  was  made  in  Writing,  Dechraiion 
but  no  Exceptions  were  refolv'd  by  the  Court  j  ill  fof  not 
for  it  was  agreed,  That  the  Declaration   was  J|f^^'"S what 
ill,  as  to  the  chailng  the  Plaintiff's  Cattle  fir  ft  ^*"^^' 
mentioned  in   the  Declaration,    for  that  the 
Species  of  them  are  not  (hewn,  and  thereupon 
the  Parties  agreed  to  amend  on  both  Sides. 
But   another    Exception    was   taken  by   the 
Court,  viz^.   That  by  the  laft  Part  of  the  De- 
cUf  acion,  the  Plaintiff  complains  of  taking  and 

T  c  3  carry-* 
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carrying  away  three  Heifers,  &c,    ipjtus  J,  D, 
and  the  Defendant  juftifies  the  taking  and  car- 
Defendant's    tying  away  three  Heifers^  &c.  of  the  Defen- 
PleaiiL  dant  F.  and  fo  the  Declaration  as  to  that  was 

not  anf\vered  ^  and  that  without  Qpeftion  was 
a  fatal  Exception^  for  he  ought  to  have  plead- 
ed-Nb«  C^/^  to  the  taking  and  carrying  away 
the  Cattle  of  the  Plaintiff.    F/^e  2  Luu  1372^ 

DeFenr^ant         f  Narr.   againft  two,  for  Affault,    Battery 
juOifiesbva    and   Menaces,    &€.    and  breaking  open  his 
Writ  De  ho^    DwelHng'houfe,   &^c.   One  of  the  Defendants 
Z7o  '''v^^''     juftifies  by  Verrue  of  a  Writ  De  homine  replegian. 
^^L^'^'       ^^  ^^'  ^*  ^"^  ^  Warrant  delivered  to  the  other 
fs^onr  the  Sheriff  for   that  Purpofe,  in  whofe 
Aid  he  entred,  the  Door  being  open,  and  the 
Plaintiff  alTauked  him,  whereupon  wo^/Ver  7/2^. 
nm  imp[uk^:.&.6;    The  other  Defendant  im- 
parls.  The  Plaintiff  prays  Oyer  of  the  Sheriff's 
Warrant,   which  appears  to  be  directed  to  all 
».-.  Vhis  Bailies,  and    then   replies,     De  injur'  fua'. 
■pr^pr^,    &,nd  traverfes  that  the  firft  Defendants 
enrred  bv  Cooimand  of  the  other  Defendant;; 
,v;;  .3     The  laid  Defendant  rejoins^  that  he  entred,  &c. 
by  Comrpand  of  the  other,   and  tenders  IITue 
thereon  ;  snd  thereto  the  Plaintiff  demurs  (pe- 
cialiy,   and  the  Defendant  joins  in  Demurrer. 
Jii4i!m«ni!       p^<?  2;Z.^r.  1428,  &  1432^    And  it  is  obferv'd, 
pr,  ^ir!{Qr  I  Jhat  after  feveral  Exceptions  to  the  Infuffici- 
■Taot  o£  -^    i^^cy  pf  ^|3g  Defendant's  Pleading',    upon  the 
that  pr  L       i^poncl;  Argument,  Judgment  was  given  for  thq 
'yas  in  rhe       Plaintiff,  no  Councel  appearing  for  the  Defen- 
piainriiF's      dantj  and  chiefly,  as  is  fuppofed,  for  the  De- 
lioufs.  k^of  not  averring,  That  /^:  L.  who  was  to 

be  replevied,  was  in  the  Plaintiff's  Houfe 
at  the  Time   of  the  Entry  made,  &c,  ''Seq^ 


I 
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more  hereof,  and  of  theCaufesof  Ejemurring, 
n  DoB'  Demttrr^  T-oj,  208,  209.''"^    * 

J/l  Narr.  for  AflauU   and  Battery^    Defen-  Defendant 
dant  juftifies    an  Arreft   by    Sheriff's    ^av^ium^shy 
rant  upon  a  Bill  of  MiMefex,  who  thereupon  o„^"J)5  "P' 
jaffaulted  him,  Et  ifmt  Son  Affault  Demefne,  &c.  ^/^^»^ 
Plaintiffdemurs^  Eo  qd*  per  placitum  non  apparet 
ffd'  Bill'  Mldd'  delihaf  fuit  Vic  ante  trans  ^  infult* 
ac  <^d'  placitum  ej}  duplex  incert^  ^  caret  forma, 
I.  San.  295-,  &c.     But  the  Court  was  of  Opi- 
nion^,    That  by  the  Pleadings  k  (hould  be  in- 
tended the  Writ  was  delivered  before  the  War- 
rant made,   and  that  the  Demurrer  admitted  Demurrer, 
the  Delivery  of  the  Bill,    altho'  he  had  /hewn  ^o^^hatitdid 
for  Caule.  the  Want  of  an  Averment  of  the  ?heWnf  was 
Delivery  of  the  Bill ;  and  the  Court  was  ready  delivered  be. 
to  give  Judgment  for  the  Defendant :  But  they  fore  the 
gave   the  Plaintiff  Leave  to  difcontinue  upon  Trefpafi, 
Payment  of  Cofls,  becaufe,  in  Truth,  the  Bill 
was  not  deliver'd  to  the  Sheriffs  till  after  the 
!  Arreft^  as  the  Court  was  idform'd  by  the  Plain- 
!  tiff's    Councel.      Idem   299^    300.      Vide  ante ^ 
as  to  Plea  of  no  Notice  of  Delivery  of  the 
Writ  to  the  Sheriff. 

Bar  de  Nocumentis. 

J[.  ^  XT^"'  ^^  Domo  ha"  &  Camino  pro.  Defendant 

'  1\  ftrat*.  Barqd'Quer'erexitCaminum["^^^^5^5 
^  fuper  murum  Def  *  quod  nocument'  ad  amo-  down  a^ 

*  vend',    Def'   cum  ferreis  inftrumentis  pro-  Chimney. 

*  liravit ;  Repr  de  injur' propr%  Et  travers'^qd' 

*  Caminus  ereft'  fuit  fuper  murum  Def'^  Ec 
^  Iffue  inde.     Tbomp.  ^^68, 

£  ^  Ad  Narr'  in  Trans'  pro  fradione  ripa-  So  of  Bank?. 

*  rum  &  exclus'   foffat'  Quer',  DeP  juftificat 
/  fradion'   inde    in    preiervatione    terrarum 

*  Marifc'  fuarum  fuperflux'  per  erec^tion'  eo- 

T  t  4  runden? 
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'  rundem  per  Quer\     Bro,  Vad^  5*08.  Repl*  de 
*  injur'  fua  propr'. 

Bar  de  Rent  ou  Services » 

Defendants  ^'  '^Mf^f^  &  Bar  per  Demife^  reddand'  red. 
juftify  for  an  A     dh'  &  Hsriot  'usl  3  I.   in  loco  inde,    and 

Herioc.  juftify  taking  the  Catcle  for  a  Heriot.     Thompf. 

267,   Fide  pofiici  Tit'  Demife  (^  Jit'  fur  Cufiomes^ 

^c.    pro  Her  tot  ^  ^c, 

SMe^  With  /'  ^'f  ^J^f-  »36i.  &c.  Trefpafs  for  ta- 
Provifo  to  ^Jf^g  or  a  Oelding;  Deicndant  pleads  in  Bar^ 
ceafeafcer  That  P.  S,  the  Defendant's  Grandfather  be- 
one  Life  end-  ing  feized,  demifed  to  D.  E.  his  Executors 
^^'  and  Affigns   for  99  Years,    if  (he  and   one 

M.  F  fhould  fo   long  live,  rendring  after  the 
Death   of  the  faid  D,  and  M-  fnum  "uel  eorum 
optimum  Aninial\  or  40  j.  in  Lieu  thereof,  pro- 
vided that  no  Heriot  fliould  be  paid  after  the 
Death  of  M.  living  A  That  the  Reverilon, 
by  fever al  Defcents,  came  to  the  Defendant  j 
That  the  faid  D.  took   to  Husband  the  now 
Plaintiff,    and  died,   and  afterwards  M.  died. 
Plaintiff  de.    f^^  ^^^^y   &<^'    and   fo  juftifies  for  an  Heriot. 
murrM,  cum   Whercupon  the  Plaintiff,  after  Oyer  of  theln- 
Caufii^  and      denture,  demurr'd,  Et  pro  Caujts^  qd^  non  appa^ 
the  Court  was  ret  per  placitum  prediB"^  quoad  caption^  <^  abdu6lio* 
th^^^A^  °^      nem  Spadonis  predid'    placitaf  qd'  fpado  prediSl* 
mcnt.       '      ^-^^^^  fi*^^  frper  premijja  predict^  fuperim  concefs'  ^ 
:  qd'  placitum  predi5i'  eft  'oitiofum  C^*  caret  forma. 
Idem  1 '^66,  Upon  the  Argument  of  this  De- 
murrer, it  appears  the  Court  was  divided,  two 
Juflices  being  againft  two,   in  their  Opinions 
concerning  the  feizing  the  Heriot  upon   the 
Death  of  ^.r.    Mw  1367, 


Jgainji 
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Agawjl  Baron  and  Feme  for  Trejpajs  of 
the  Wife. 

(f.  ^^^ount  againfi:  Baron  and  Feme  for  the  Bar,  that  the 

V>  Wife's  bieaking  and  entring  his  Clofe  VVife  di- 
and  Houfe,  and  carrying  away  hisGoods^  &c,  ftr^if^'ti  ^or 
Defendants   plead     Non  Cd'     to  all^    except     ^"^* 
breaking  and  enrring  into  his  Houfe^   and  ta- 
king and  carrying  away  his  Goods ;   and  as  to 
them^  juftify  by  Diiirefs  made  by  the  Wife  for 
Rent  referv'd  upon  a  Leafe  made  by  the  Baron 
to  the  PlaintifF.     Rej>l\  That  after  the  Diflrefs,  ^¥\  f^^at 
the  Defendant's  Wife  ufed  and  fold  his  Goods  ^^^""^^  *"^ 
«3iftrained  :  Rejoinder,  which  is  a  Juflification  GooJs.^ 


_^   Force  of  the  Statute   i  PT.  8z  M.  cap,  <^, 

|which   gives  Power  to  fell  the  Difhefs,  &c.  l%^ll^^^' 

plaintiff  demurs,    Et  pro  caufa,  Qd"*  materia  Re^ 

juTi^ionis  efi  nova^  (^  jutiior  tnaterie  in  barra^  ^  C^^^^  ^^^ 

^decejjus  ahinde^  qd^  materiaiu  Rejun^iiom  ftipponitur 

ejjefecundum  formam  Statutiy  &*  msteriii  in  l/arra 

fupponitur  ejp  fecundum  commumm  Legem,     Vide 

2  Lut.  1421,  142 f,  &c.     And  Judementwas  r  j 

given  tor  the  Piaintirt  j  i.  Becaufe  it  was  uid  ^.^  ^^^r*,  be. 

in  the  Bar  in  which  ic  was  faid.  That  the  De-  caufe  of W 

fendant  John  was  feized  in  Dominico  fuo  ut  de  Pleading. 

feodo^  of  the  Houfe  in  the  Narr.  in  the  Right  of 

A|.  his  Wife,  which  is  no  good  Pleadmg,   for 

they  are  both  feized  in  the  Right  of  the  VVife, 

and  (b  are  all  the  Precedents.    2.  That  by  the 

Declaration  the  Wife  only  is  charged   to  be 

the  TrelpalTor,    and  yet   to  all  the  Trefpafs 

prefer^  d^c,  they  have  both  pleaded,  ^'  ipfi  mn 

funt  inde    Culpabiles^    and    alfo  Non  Cul^  to  the 

detaining  the  Pofteflion  of  the  Houfe,   and 

that  is   bad  Pleading  after  Verdict,  ;  Cro.  885. 

Cox  and  Crapndl^  which  was  affirmed  in  Er- 

3  ror. 
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ror.  Notey  There  were  other  Exceptions  made^ 
buc  the  Court  gave  Judgment  upon  the  two 
firftj  being  clear  without  any  Refolution  of  the 
other  Exceptions.  Idem  \^z6.  Vide  DoB'^ 
Demurr'  g^r^  ^p^  (^c. 
Bar  for  Rent  Jf,  Vide  z  Lut»  i^^z,  &c,  Narr.  for  takingi 
Arrearfor      his  Cattle  21  April  1 701.  and  of  other  Cattle 

Reftof  *  ^^^  ^^^^  ^^y  •  ^^^  ^y  ^  Demife  of  part  of  a 
°^^'  Redory  referving  Rent,  and  that  77/.  10  /. 
was  in  Arrear,  &c.  and  fo  they  juftify  the 
firfl;  Taking  for  62  I.  10  /.  Parcel^  and  the 
lafl;  Taking  for  the  Refidue.  Plaintiff  demurs 
feverally  to  the  Pleas,  and  one  Joinder  to  both 
Demurrers. 

One  may  not  Upon  thofe  Demurrers^  Judgment  was  given 
avow  two  for  the  Plaintiff^  becaufe  the  fecond  Diftreft 
DiflreiTesfor  ^^g  ^^^  legal,  for  one  may  not  avow  two  Di- 
rne  and  the  f^^^ff^^  f^j,  ^^^  ^^^  ^^^  f^^^  Rent,  and  it  was 
lame  Kent.  p^|jy  ^^^^  ^^  ^^^  ^^^  ^^^^  fufficient  Diftrefs 
at  firfi-.  Moo,  7.  »,  26.  Cro,  Eliz,.  i;.  «.  8.    Id. 

sedqu^re,  if  ^^  is  here  made  a  Quare^  if  the  fecond  Di- 
fo  be  there  ftrefs  had  been  juftiftable,  admitting  that  it' 
was  not  fuffi-  was  pleaded,  That  at  the  Time  of  taking  the 
^'«"!^°7^»"  ^t^  Difi:refs  there  was  not  a  fufficient  Diftrefs 
(Irpfsatfiift.  ^poj^^i^g  L2„^  demifed,  and  that  the  firfl:  Di- 

flrefs  was  only  of  fuch  a  Value,   &c.    Vide 
DoB^  Demurr'  211,  223. 
BarbyDi-         Jf.  idem,  zLut.  ij73j,  &c.   Narr.  for  break- 
flrefs  for        ing  his  Clofe,    called   B.  Clofe,  and  taking  of 
^^^^'  three  Cows  ^   Non  Ctd'  to  the  breaking  of  B^ 

Clofe  ^  and  as  to  the  taking  of  the  three  Cows, 
that  they  took  them  in  B,  Meddow,  of  which, 
inter  alia^  the  Defendant  C.  and  another  were 
l^fpr.  That    poiTefied  for  Term  of  Years,  &c.  and  demifed 
rht  Cattle      tiieni   to  one  W.  W,  rendring  certain  Rent, 
were  not  !e.    ^^^  f^^  p^^^^  ^^^^^^   ^^       diftrained.    Repr^ 

vant  and  cou-  r^.         ?      ^      .  i  .       _»       .  ^u  '  » 

chanr  and  ^^^^^  "''*-  Cauie  vvere  not  kvant  and  couchant, 
lilbe.'     '  3nd 
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nd  Iffue  thereupon,  and  Verdid  for  the 
Maintiff ;  and  Judgment  for  him,  altho'  it  was 
noved  in  Arreft  of  Judgment,  that  the  Iffue 
i^as  immaterial.  See  much  Learning  upon  this 
Argument  concerning  Levant  and  Couchant. 
dem  I5'77,  IJ78,  1579,  iS^o,   1581. 

Bar^  T)e  Amercements^  d^c. 
^^  T^RO    Amerciament'   in    Cur'    Vis* 


c 


-? 


Franc'  Pieg*.  Rafi.  Em.  606,  Thompf. 


jr.  ^  Simile  in  Cur'  Let'.     Id,   ihm.  &  Vet, 

'-£'.  ^  Simile  ut  Ballivus  Hundred',     i  Browm, 
lj6.  Bro.  Rediviv,  478. 
JJ,  '  Simile  de  Turno  in  Hundred'.   M181. 
Simile  Bro.  Red,  480, 
ff.  '  Simile  ad  Letam.     5  BrownL  461. 
JJ.  ^  Per  Ballivum  Manerii  pro  forisfac^ur'. 
Co,  Ent.  665. 

jj:  '  Qd'  un'  DeP  ut  Ballivus  Major'  U 
Coitat' London',  Manerii  fui  de  S.  &  al'  in 
ejus  auxilium  ceper'  bona  Quer'  virtute  Warr' 
Senllo'  Manerii  pro  levatione  100  s.  deFine 
fiiper  Quer'  impofuit  pro  contempt'  in  recu- 

;  fatione    fore    in    Officium    de   Scavenger. 

'  I  Browne  546. 

'■'ff.  '  Simile  pro  Fine  impofuit  in  Cur'  Vis* 
Franc'  Pieg',    Id.  ^^.j. 

Bar  de  FrankrTemmento 


r  < 


IberumTenementum  plitat',  Repl'  qd' 
y  efl  liberum  Tenementum  Quer'  & 
non    Def^      Rafi.   En.    547.     Co.  Ent.   6j). 

Vtt.  Jntr.  43.    Jfi,  436,   Simile  cu'  travqrs'. 
%  Bro-ivnl,  4J6,    ' 

Jf.  *  Simijs 


Ttaverfe. 


Ley  of 

Ground. 


Afccr  Lile- 

rum  Ttnetnen- 
tuvj  pleaded, 
the  Counry 
Court  had 
no  Power  to 
pioceed. 
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ff.  '  Simile  pro  Servjen'.     Rafi.  605*,  609. 
Jf*  ^  Locus  in  quo  eft  liberum  Tenementum 

*  Def  &  Ux\  Repl*  qd'  Hberum  Tenemen- 
'  tuni  Quer'  &:  non  Def  *  &  LV.     Rafi.  En. 

*  648. 

£'.  ^  Liberum    Tenementum  plitat*,   Nova 

*  Affignaco'  &  non  Cul'  inde.     Ro.  E«f.  4^7. 
Jf,  ^  Quoad   pare*  non  Cul'  &  ad  al'  part* 

*  liberum  Tenementum  i.  eorum  &  alter  jufti- 
^  ficat'  'ut  ferviens.  Rafi,  Ent.  648.  Vide 
'  X^ompjC  ']o<ji. 

Jf.  ^  Def    plitat'     liberum    Tenementum, 

*  Quer'  Repl'  de  injur'  fua  propr',  Ettravers* 
^  Frank-Tenement  de  DeP.  2  Lut,  1400^, 
'  &CC.  AdjnJge^^  That  he  ought  to  conclude  ad  Pa- 
^  triani  v.'kre  there  ts  no  ntiv  Ajfignment, 

ff.  t^ide  ante  Garlick^s  Cafe^  That  there  are: 
many  Clores  called  Ley  of  Ground^  but  none 
w/ithout  other  Addicions;  and  th^t  the  Locus  in 
quo  w.^s  calitd  G^rlick's  Ley  of  Ground^  his  Free- 
hoidj  &c.     2  Lut.  1489. 

Jj  f^ide  5  L^i^.  »94.  TraJis^  pro  caption^  ire, 
<]uouf(]i  finem  fecijf-r.  Bar  by  a  Suit  in  the 
County  Court  againfl  the  Plaintiff,  and  others, 
m  Repiezfin^  Summons,  Attorney^  Appea- 
rance, and  Cognizance,  as  Bailiff  of  the  Earl 
oi  J.  and  plead  Liberum  Tenementum^  and  fur- 
ther  Vrocefs  in  the  County  Court:  Iffue  and 
Verdicl  againft  the  now  Plaintiff^  and  a  Lcvart 
Facias  awarded  to  the  Bailiff^  per  quod.,  &e, 
The  Plaintiff  demurs,  M  201^  &c.  Upon 
the  Argument  it  was  held,  for  that  the  now 
Plaintiff  had  in  that  Court  pleaded  Liberum 
Tenementum  in  Julliiication  of  taking  ol 
Damage- FeGmt  :  That  by  that  Tryal  t 
Charge  upon  the  Freehold  is  in  Queftion^ 
and  after  Liberuf^  Tenementum  pleaded,  the^y 
had  no  Power  to  proceed  in  the  Caufe,  nci- 

thei 
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her  dire<5tly    nor   coU.nerally,   and   therefore 
the  Proceedings  afrer  foch  Plea  were  Coram  non  judic'  pro 
Judice,    and  void ;   and  upon  this   Exception  Quec*. 
Judgment  was  given  for  the  Plaintiff. 

Bar  per  Grant  del  Roy, 

Ja,  384.  477- 

Per  Fine  Levie, 
ff.  Co.  Ent.  6.    2  Co.  ($. 

Per  Feoffmefjt. 

fT.  i?.2/?.  E«^  6i9y  641.  Upper-Bencb  Pref. 
186.    7^;6i?;»/?/:  :54i.    i^^?^.  E?;f.  468. 

De  DljTeifin. 

ff.  2?^/.  529^  641,  648.  Co.  Ent.  2^0,  660. 
3  Brownl,  467.  jRoi'.  JSw.  4^  5*,  Flacu,  Gen.  604. 
I  Broivm  Ent.  343. 

Per  Terrex  Devife  &  Ajjignmenf. 

ff.  5ro.  Ke^.  494,  496.  ^/Vg  2  iL«/^.  r^37* 
eJ"^.  jF«i/V  vro  Dcf\  for  the  bad  Pleading  of 
an  Affignment  made  by  an  Executrix. 

Per  Terres  in  Tall, 

ff.  R4fl.6^i^  6^0.  C0.E7jt.66y.  1  Co.  80, 
107.     Pk  59.  . 


P^r 
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Per  Dtfcent.  \ 

ff.  Raft.  631^  652.  5  Browd.  447.  Thomp, 
336.  Winch.  En.  104.  Rsb,  Ent.  :i^j6^  477^, 
479.     Bro,  Red.  497. 

ff  Vide  2  Z.«f.  1527,  d"^.  That  it  is  repug- 
nant to  fay^  that  Lands  are  Copyhold^  and 
yet  are  difcendible. 

Fer  Efcheat. 
ff.  Rafi,  Ent,  638.    Vet.  Intr.  34. 

Per  Jolntenancie. 

ff.  Upper-Bench  Pref.  i68.  I  Brown's  Ent, 
541.     JhGmff.2^6^  538. 

Per  Judgment. 

ff.  5«r  Bre'z.'^  ^e  ^£-^0.  Jo'^  ^c,  i  Brownl 
183. 


5i:^r  /7er  Dcmife. 


V 


'/^^  R^/.  E«r.  6f  ^,  (5^5^  6^5-8.  C.5.  Ent. 
677.  H^rw  71  )-.  Kgf.  Intr.  259.  Up- 
pr^Bench  ?ref.  171^  173.  i  Er^?.  ^p.  2  Br^. 
2f2,  287.  Thomff.  310,  316,329,404,407. 
Winch,  Ent.  ^92y  1000,  1003,  1007.  Bro.  Red, 
490.  ?/^«V.  Gew.  609,  613.  f^;V<?  foftea^  Pre^ 
fcription  per  Cuftem. 


Bar, 
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Bar^  De  Cujiumarie  Terres.         * 

nr.,  -Q  ^/.  Ent,  ,280,  627.  Co.  Ent.  280, 
JLV  657,  660,  662,  6'45-.  H^r»  724. 
^  Bro-wnl.  463^  474.  -K^^-  ^»^«  465'5  47^- 
Thompf.  396.  ^iwc^.  £wf.  9S8.  2  Browne 
Ent,  279.  ri^ez  L«?.  1324.  That  the  Lands 
are  Copyhold^  and  yet  difcendible,  is  repug- 
nant. 

De  ReSories  &  Difmes. 

ff-  "D  ^fi'Ent,  624,  6^'^^  6'>6.  5  Browiil 
XV  45'3-  •Hi^''^  709?  726.  Upper- Bench 
Tref,  15;^  195'.  ^^^  Intr,  5'3,  152^  214. 
Jhomff.  415-.  2  Bm  271^  28  J.  TVinch,  Ent, 
989,   1006. 

/:  Vide  2  L«f.  1 301.   Narr.  for  Entry^   and 
breaking  his  Clofes  and  Houfe,  &c.    and  ta- 
king away  the  Tythes.    Defendant  pleads  Non  i^on  Cul\  and 
Cul\  and  fpecial  Verdid,    and  Judgment  for  "|''^;^^'« 
the  Plaintiff,   but  not  upon  the  Mar.ter  in  Law^  ^TuponThe 
which  was  intended  to  be  determined  by  the  Matter  in 
fpecial  Verdid ;  which  was.  That  if  the  Value  Law  as  in- 
of  the  Church  of  5.  Ihould  be  taken  and  com-  tended, 
puted  according  to  the  real  Value  thereof,  or 
accordant  to  the  Value  thereof  in  the  Book  of 
the   Firft    Fruits.      Vide   mnvk     1304,    1305", 
1306^  1307,  &  1508. 

j^  Vide  eund^  2  Lut.  1^14^  d^c.    Trans'  for 
breaking^  and  Entry  in  hrs  Clofe,  and  taking  and 
carrying  away  five  Loac'i  of  Hay.  Bar,  That  one  BarbyLay- 
of  the  Defendants,  (b-eing  a  Layman)  at  the  man,  that  he 
.Time,  &c,  wasfeized  of  the  Tyches  of  the  Hay  ^^'^''^l^  °^ 
of  the  faid  Clofe,  wi/chout  (hewing  how  ;   and  ^'^  ^^^^^^' 
the  faid  five  Loads  were  Tythes  fever'd^  c^t- 

and 
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Repr  and 
Traverfe, 
that  they 
wereTyches 
fevered. 


If  pleading  a 
Seifin,  with- 
out faying  of 
what  Eftare, 
be  good  in  a 
Bar. 


If  a  Layman 
may  plead 
Seifin  of 
Tythes. 
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and  fo  jaftify  for  them  in  the  faid  Clofe.  RepV 
iie%j(4r  fua  propr'  ;  and  traveries,  that  the  faid 
five  Loads  were  Tythes  fever'd.  Defendants 
demur  with  Catifes^  Eo  <^d'  preMB'  H  tra^verfat 
quant  it  at  efn  feni  prediB^  pro  Decimis  ut  prefertur 
expoit''^  &c.  Idem  ^ii6.  It  is  obfervet^,  That 
this  Cafe  is  reported  in  5  Lev.  228.  But  be- 
fides  what  is  reported  in  that  Book,  it  is  faid^ 
an  ObjedHon  was  made  by  the  Plaintiff's 
Councel,  That  the  pleading  of  a  Seifm^  &c, 
without  faying  of  what  Eilate^  was  not  good, 
being  in  Bar,  Sed  non  allocatur'^  yet  it  hath 
been  faid  {sx  relatione  Ser^ukn'  Cartbew)  to  be 
ill  in  Avowry  upon  (pecial  Demurrer.  But 
Quare^  ffays  the  Reporterj  if  that  need  to  be, 
for  it  is  altogether  uncertain;  becaule  it  may 
be  that  he  was  feized  for  his  own  Life,  or  for 
the  Life  of  another,  in  Tail  General  or  Special, 
or  Fee. 

2.  Another  Exception  was  taken,  That  the 
Defendant  being  a  Layman  could  not  plead  a 
Seifin  of  Tythes,  which,  according  to  Saunders 
and  Sandford's  Cafe,  2  Cro.  4^7.  (which  was 
cited  to  th-U  Purpoie)  feem'd  to  be  a  ftrong 
Objection,   Sed  non  allocatur. 


Aftlon  for 
cutting,  &f. 
two  Oaks. 


Bar  de  Arbres, 
ff.   'T  Tide  p^flea  de  Efiovers^    Et  ijide  Fet.  In- 


V 


trac.   15-6,     15:3,     160^     162.      Raji. 


Bro. 


Ent,  6:57,  647,  649,  675-.  2  Hro.  250. 
Methd  No-vif,  378.  rrincb.  Ent.  ^$6, 
Ent.  467. 


Bro, 

Rob. 


Jf,  Vide  2  Lut,  1390,  &c,  Narr.  for  cutting 
down,  carrying  away,  and  converting  of  two 
Oaks,  &c.  As  to  the  converting  the  Oaks  to 
hisownUfe,  NonCul\     And  astothe^Refidue, 

Thac 
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That  one  JR.  B.  was  (eizad  of  the  Manor  Bar,  that  he, 
E)f  5.  which  Eftate  the  Plainciif  had;    and  a  ^^inga  Cu- 
Cuftom  for  the  Lord  to  grant  Cuftomary  Te-  ^^"^»^y '^«- 
nements  by  Writing  fealed,    or  only  figned,  S  do^n 
&c.   And   then   lets   forth  a  Grant  by*R.  B.  foi  rebuil^m^ 
^f  a  Cuftomary  Houle   and. Land  to  the  De-  ^nold  U^rti 
endant,    by  Writing  figned,   and  not  fealed^ 
during  the  Li^es  of  the  faid  Lord  and  Tenant, 
hews  the  Death  of  the  Lord  ;   and  that  at  the 
rime  of  the  Trefpafs,    an  old  Barn,  Parcel, 
^c.  was  in  great  Decay ;  and^  that  the  Defen- 
iant^    for  the  neceffary  rebuilding  of  ir^    cut 
down  the  faid  Oaks,   and  converted  them' to 
the  faid  Ufe  of  reibuilding  them,  d^c.    Plain. 
rifFdemurs.     Fi^e  2  Lut.  i^^i.  where  'tis  faid. 
That  this  Cafe  was'  never  argued,  but  the  Re- 
porter rriaTces  feverai  Oblervations  upon  it. 

Several  Ohferiatiom  on  the  dforefaid  Cafe. 

I.  npHAT  though  this  Manner  of  paffin^ 
,  X  Eftates  is'  ftrange  and  unufual^  yet  ic 
had  feyeral  Times  Been  allowed  to  be  good. 
,  2.  That,  it  feem'd,  the  Eftate  in  this  Cafe/ 
granted  by  the  Lord  to  the  Defendant,  fhould 
have  Continuance  after  the  Death  of  theLordy 
if  the  Cuftom  is  not  to  the  contrary  ;  and  for 
that  P'urpofe,  cites  f  Co.  13.  Moor  398.  Se 
idoor  3.  Cafe  32. 

3.  That  it  did.  not  appear, .  that  the  Oaks 
^t  grew  on  the  PremiiTes  granted,  {o  that  he 

^ad  not  purfded  the  Cuftoih,    and  that  this  AVatalfe 
reem'd  to  be  a  fatal  Exception.  ceptioo. 

4.  Nor  that  he  had  in  convenient  Time  em-  Simile/ 
ployed  them  for  Repairs,    and  therefore   the 

Plea  feem^'d  to  be  ill  for  that  Caufe. 

.f.  A^</^>eis  made,  Whether  the  Pleading 
^\  Non  Cftl'^  to  the  Convcrfion  of  the  Oaks,; 

V  V  ough?^ 


6s^ 


Bar,  by  cut- 
ting down 
Timber  for 
Repairs  by 
the  Bailiff's 
Appoint- 
ment. 


RqV^  and 
traverfes  the 
Bailiff's  Ap. 
pointment. 


Traverfe  ill, 
and  Bar  ill, 

Sed  Judic  pro 
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ought  not  to  hive  been  omitted,  and  the  rather^ 
becaufc  that  feem'd  oniy  to  be  alledged  for  Ag- 
gravation of  Damages  *,  and  refers  to  the  Cafe 
of    Hardal  and  Smithy  Tiin.    12  IV,  3.     RotU. 

17S9: 

J[.  Vide  2  Lut.  1471.    Trefpafs  for  cuttingi 
down  and  carrying  away  his  Trees;  Defendant 
pleads  Not  guilty  to  all,  except  five  Oaks  and 
6ve  Elms^  and  as  to  chem  the  Defendants  jufli- 
fy  by  a    Leale  made  by  the  Plaintiff,    anci 
others,    to  J-,  W.  &c,    for  their  Lives,  of  i 
Meffuage,  with  a  Covenant  on  the  Leffee'i 
Part    for   repairing   the   faid    Mclfuage  \   foi 
which  Purpoie  it  fhould  be  lawful  for  them  tt 
take  upon  the  PremiiTes,   by  the  Appoinfmen 
of  the  Bailiff,  convenient  Timber;  and  tha 
the  MefTuage  was  out  of  Repairs ;  and  that  th 
Bailiff,  upon   Requeft,   appointed  the  Leffce 
to  cut  down  apt  and  convenient  Timber,  &i 
and  fo  juftify  it  being  neceffary ;  and  that  pai 
of  them  were  employed,  and  that  the  Refidu 
had  been  fo  employed  if  the  Plaintiff  had  nc 
prohibited  it.     Rtfl'  de  injur  fua  fropr\  with 
Traverfe,   that  the  Bailiff  had  appointed  th 
cutting  of  the  faid   five  Oaks  and  five  Elm 
Defendant  demurs,    for  that  the  Plaintiff  ha 
traverfed  Matter  not  traverlable.    The  Op 
nion  of  the  Court  was,  that  the  Traverfe  Wc' 
ill :   But  Judgment  for  the   Plaintiff,   becaul 
the  Bar  was  ill,  for  that  it  was  not  pleaded  thi 
the  Bailiff  had  appointed  fuch  a  Number  < 
Trees.     Vide  eund'  1480. 


B 
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Bar  de  Avers.     Vide  poflea  de  Common. 

• 
^  npRefpafs  for  entring  the  Plaintiff's  Clofe^  Defendant 
X     and     driving    and    impounding    her  J^^^^^Vl 
Sheep.     The  Defendanrs  to  Part   plead   N^«  Manor,  and 
ZhI'"'^  and  as  to  the  Refidue^    that  the  Defen-  puthis'Cat- 
danc  is  Lord  of  the  Manor,  of  which  the  Place  tieinro  the 
\neiuo  is  Parcel:  That  he,   and  the  other  as  his  Glofe  to  feed. 
Servant^  put  their  Cattle  in  the  Clole  to  htd^ 
and  that  divers  other  Sheep   of  Perfons  un- 
knowoj   not  having  Right  of  Pafture,   were 
feeding  there-,   which  they  drove  out :    That  And  thit  the 
the  Plaintiff's  Sheep  were  mingled  with  the  Slf^"^?'? 
other,   and  the   Defendants  feparated  them  as  ^Hvoi  out^ 
loon  as  conveniently  they  could,  and  left  them  amongft  o- 
In  the  Clofe.     As  to  the  Entry,  Et  pedibus  am.  thers  not 
hulando  ^    herha  conculcac\     the   Plaintiff  de-  eommonable, 
murs,  for  that  it  amounts  to  the  General  Iffue  ;  ^^/^^^^^"^ 
Et  quoad  chafion    ^  imparcacon\    the    Plaintiff  ^^  j^^  ^.^^y 
faith  (he  demanded   Delivery    of  the  Sheep, 
but  the  Defendant  refufed,  and  kept  them  24 
Hours,  &c.  Joinder  in  Demurrer,  quoad  parf  Demurrer, 
d'-  quoad  the  Refidue,    Rejoinder  in  Mainte-  e^r. 
nance  of  their  Plea  ;   and  traverfe  the  Requeft 
of  the  Delivery  of  the  Sheep,    and  Refufal, 
-^c.    Demurrer  inde,    by  reafbn  of  the  vitious 
Traverfe,  Plaintiff  joins  in  Demurrer.  Vide  Lev. 
Ent,  188.  &  5  Lev.  Rep,  40,  41,  &c,    Thomas 
verfi   Nichols.      And   fee    DoB,   Demurr,    306, 

307.  . 

JJl  See  2  Lut,  1447.  Trefpals  for  breaking  his  Defendant 
Clofe,  called  Burnets-Hill,  at  the  Parifh  of  R.  juftifiesinhis 
treading  down  his  Grafs,  taking  and  impound-  ^'°^*^^^" 
ing  his  Sheep,  and  keeping  Poffeffion  of  the  ^l^\^  j^^J 
Clofe.     Defendants  plead  Non  Cul'  to  all,  except  verfe  of  the 
chafing  and  impounding  the  Sheep;  and  as  to  Place, 
them,  they  pleaded.  That  the  Defendant  ^. 

V  V  2  was' 
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was  feized  in  Fee  of  a  Clofe,  called  Ntvf-Or* 

chard,  in  R.  aforefaid,   and  fo  juftify  Damage 

feafant,  -^^/^;  ^oci  is^d'  predttt^  W.  ^  J.  P.   pre- 

di^^  oves  in  prediB'  Clo'  vocaf  H,  fugavef'  ceper' 

(^  imparcaver'  prout,  (^c.     Plaintiff  demurs, 

"Efi  ^d'  placitum  incertum  O'  cant  forma .  Et  Def^ 

tracer  far  materiam  in  placito  illo  que  non  ejh  tra^ 

Obj.That      verfabil'.    The  Plaintiff's  Gouncil  made  feveral 

the  Traverfc  Objedions,  efpecially  to  the  Plea  in  Bar,  and 

was  ill.  fQj.  jj^g  Traverfe.     Alfo^   the  Reporter  makes 

his  further  Obfervations ;  but  he  concludes,  Thai 

sed  ^  if  not  it  feem'd  to  him  that  the  Plea  is  ill,  becaufi 

^'^J^g  P^^*"    it  amounts  to  the  general  Iffue  of  Not  guilty, 

for  Caufe  of"  ^^^    "^^  unlefs  moie  particularly  (hewn  fox 

Demurrer.       Gaule  of  Demurrer.     Vide  eund,  1449.  &  Dodf, 

Demitr,  504,  505'. 

ff.  Trefpafi  for  breaking  his  Clofe,  and  cha- 

IBar  l^y  Copy-  flng  his  Cattle,  &c.    Defendants  plead^  That 

ho\^,  dimifibiC  the  Meffnagej  &c.  are  Copyhold,  dimtfibit*  at 

*  ^^f^""^  ^*'     *uolmtat^'  Domini^  ^c.    ^  defcendihiP  jure  here 

MGTf*  ditar',  'vocafttmm  Right,  &c.  fhew  a  Title  U 

themfelvesj  and  then  jultify  for  Damage  feafan 

in  their  Commt)n  of  Paflure,  &c.    Plaintiff  de 

murs,  and  (hews  Fd^r  feveral  Caufes  of  De 

murrer:  The  Firft  whereof  is.  That  the  Pie 

is  repugnant,  and  manileftly  contrary  in  it  fell 

to  plead  Copyhold  dimjfibil^  ad  voluntaf  Domir 

a  tempore  cujui^  ^c.    and  then  to  plead,    Et  de 

■  ^t  defcendU      fiendibW  d^  que  d^fcender'  de  Antece^ore  adbereder 

biC^&c,  m  de  jure  bereditario  Tenentiiimy  vocat^  Tenar 

Right.     Defendant  joins  in   Demurrer,    an 

Demur,  Et     Judgment  for  the  Plaintiff,  »//,  &c,  for  th: 

'S^^'^'^r  rV    ^^^  Caufe;  but  it  does  not  appear  that  an 

4«.r  »;/,  c^'^-  jmjgment  is  enter'd  on  the  Roll,  but  that  it  ^ 

pear'd  by  the  Chief  Prothonotar/%  Book,    thi 

the   Rule  of  Court  was  fo.     Vide  2  Lut,  1324 

I  327,  i^C. 
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ff.  Vide  2  Lut.  1360.  The  Adion  was  Trcf  B^r  for  killing 
pais   for    iiiiling  a    came  Deer.      Defendant  ?  ^^^  ^^^^ 
pleads,  that  he  was  poffefs'd  of  20  Acres  for  '^^^  l^^^-,^^ 
3  Term  of  Years,  and  being  10  poflels  d  the  jj  co  be  fo. 
Deer  came  upon  the  Lands,  ^nd  he  not  know- 
ing the  Deer  to  be  tame,  kill'd  her,  &c.    The 
PlamtifF  demurs,   Eo  qd' ^lacitum  fredi6^' attin- 
git  ad  General  Exit'*.    The  Court  inclined,  That 
the  Plaintiff  ought  to  have  averr'd  in  his  Count_j 
that  the  Defendant  knew  the  Deer  to  be  tame  ^ 
or  if  he  did  not,  they  inclined  he  was  e^cufa- 
)le.    But  it  was  afterwards  ordcr'd.  That  the  P^ea  Demv9 
Declaration  (hould  be  amended,  and  that  lh<s  <?rdcr'd. 
Defendant  (hould  plead  Non  Cul'  to  it.  M  1 5  6 1 , 

S  Trefpafs  for  killing  his  MaftiifF-Dog.    The  Bar,  That  he 
Defendant  pleaded.  That  the  Plaintiff's  Dog  k«ird  the 
fell   upon  and  bit  his   the  Defendant's  I)og,  ^^*'"^'^* 
which  he  kept  for  the  Defence  of  his  Houfe  ;  f^^f^^f  j^fj 
wherefore,  in   Defence  of  his  own  Dog,   he  own  Dog, 
kiird  the  Plaintiff's  Dog.    Hereupon  the  Plain- 
tiff demurred,  and  the  Plea  was  adjudg'd  ill,  Plea  ill, 
Decaufe  he  did  not  fay.  He  could  nor  otherwile 
fave  his  own  Dog^  but  by  killing  the  Plaintiff*s  * 

Dog,  a  Maftiff  being  valuable.  Secondly;^  Ic 
does  not  appear  that  the  Plaintiff's  Dog  was 
uled  to  bite,  nor  that  the  Defendant's  Dog 
Was  a  Maftiff.  Vide  i  Lev.  Rep.  216.  & 
t  Saund.  84.  FtdeTbmf.1%6. 

jf.  Vide  2  Lut.  1494.  Trefpaft  for  killing  his  ^-^r,  Thathj 
Maftiff-Dog  at  IV.     Bar,  Thar  he  was  Ferox,  ^^^^  ^^^ 
and  ufed  to  bite  Men,  &c,  and  that  he  enter'd  Dog"  being 
into  his  Yard  at  H.  fo  that  he  dare  not  go  out  Per^x,  and 
of  his  Houfe  for  Fear,  &c.   and  fo  juftifies  cnrringinto 
with  a  Traverfe  that  he  is  Guilty  out  of  hjs  ^'^  ^*^<^- 
Yard.     Refl\  De  injur*  fua  propr.    And  Verdift  Repi*  cr  judU^ 
and  Judgment  for  the  Defendant.,  although  it /"^^  Df/V 
was  moved  in  Arreft  of  Judgment  that  the 
Juftificaiion  was  ill.    Id.  149^. 

Vv  g  Sec 
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See  more^  -R^/.  Ew?.  606^  614,  219,  6i%t 
629.  6;o,  6635&C.  Hernyio,  3  Brownl, /^2^^ 
444^  4^2^  45^7^  &C.  ?0w<:^.  iK«f.  984,  990. 
Bro.   2^e^.  476,   496,  Br(7.  r^^.  424/426,  J13. 


B/tr  ^  jBie^j"  c^  Bji'Law^  &c. 


Property, 


Simile. 


Simile  per 
Donadpn', 


1 


^  ^  T^^  proprietate  bonorum  per  poffeflion' 


Pet  Dona- 
tion'. 

Per  Delibe- 
ration'. 

Per  Impigno- 
ration'. 

Per  Inven- 
tion'. 
Per  Depre« 

dation'. 

De  Uxore  ab- 
dufta,  &c. 


&  invention',   Rafi.  Ent.  614,  615^ 
620,  632,  637,   65*3,  6o2r     Vet,  Intr.  122, 
189,    190.    TVingh,  Ent,  1QO4.     2  3^^,  148. 
Tbompf,  569. 
j?"-  '  De  prqprietat'  bonorum  per  vendition*, 

l^tf/.  Ent.  619,  (^75.   fkompf.  308^  330,  339| 

401.  2  5ri?.  1^9.  Bro.  i^e^.  489. 

^  ^.  De  proprietate  bonorum  per  donation'] 

legation'  &  deviation',  &c.    Vet.  Intr.  7^  44^ 

100.   Raft,  Ent,  637,(540,  641.   Winch,  Ent i. 
^1001,1005.^^.;^ 

Jj.  *■  Vqv  donation,    ?«/.  Ent,  6^6^  537 
■  Fef.  Intr.  122.  158.  Ujo.  B.  Pr^/  199. 

jj'  ^   Per   deliberation*^    ^^/.   614,    61  y;: 
^  I  5ro.  322. 

j[,  *  Perimpignoration',I7/>- 5.  Pr^/- 1 9 1. 200 
^  F.lacit,Gen^6os,  Roh.  Ent.  ,66'j, 

jjl  ^  Per  invention',  &  deliberation',  pro  cuo 
^  Itod' pads,  5jc.  Rafi.62^,Co,Ent,6^i, 

JJl  *  Per  depredation'  &  infecution',   /?^j?: 
*  Ent,  6^6, 

jj'.  *  Bar  de  Uxbre  abduc^a,  cum  bonis^  Vet 
\  Int.  1^3.  Rafi,  Ent.  66z.  2  Bro.  283. 


^:  Tranj 
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ff,   ^  Trans'    pro    afportatione     lo    Stan-  Bar,  Per  Be- 
^  neorum.    Bar    per    Lirter..s   P.cen'   Ed.  4;  ^S'ce' 
concefs'  hominibus  Mylkrii  Scillor  jb  Exon  pjcbonavirl 
Guild',  Etpoteftat'  facers  Oidinationes  mt' tu.gvVarranc* 
feipfos  pro  melior'  gubernac'  Fraternitat'  &  pro  opprobri- 
^  fore  corpus   corporac',    qd'  Ordinatio   fuit  ofo  Seraione 
faeV  qd'  aliqua  perfona  ejufdem  Fraternitar  ftrfm  &fu 
■  queconyiciareturabutereturveluteremrahquo  dic'proQueK* 
'  ScurnlTiveopprobr'SermoneergaMagiftr'&  fuc  Demur'. 
cuftod',  &c.  Sacisfaceret  3  s.  4d.  qd'  Quer' 
fuit  Cur  &  non  fatisfecit  per  quod  Def '  ue 
Bedeir  Fraternitat',    Virtute  Warrant'  Ma- 
giftr'  &  Cuftod'  pro  diftridion'  &  vendi- 
tion',  oftio  apcrto  cepit,  &c.  nomine  diftri- 
dionis  pro  eifdem  5  s,  4d.  Quer*  demurr', 
Et  Judic'  pro  Quer\   this  By-Law  to  levy  by 
Vilirefs  &Sale  being  illegal,  ;  Lev.  276,  &c. 
jjrVide  2  Lut.  1320,  &c.  Defendants  juftify  Bar  per  By. 
Caption    &  Af^ortation  de  Bicm  fer  Bylaw  de  ^'J^j^^^/^1 
les  Taylers  Civif  L.  That  if  any  Brother  fhould  ^-J^^ 
abfent  at  any  convenient  Dinner,  he  fhould 
pay  fuch  Proportion  to  the  Stock  as  the  Mafter 
Ihoald  pay  to  his  Dinner,  upon  Penalty  to  for- 
feit 3  s.  4  d.  with  Power  to  dlftrain  *,  that  the 
PlaintifF  forfeited,  and  did  not  pay.  Per ^W,c^^. 
Plaintiff  demurs,  and  Judgment  for  the  Plain- 
tiff,  becaufe  no  Notice  was  given,  nor  precife 
Damand  was  of  the  fame  Sum  that  the  Ma- 
iler had  paid. 

/T:  Trefpafs  for   taking   Forty    Shoes,    and  Derjaftifies 
Twenty  Pieces  of  Leather:  As  to  Part,  Defen- 1'^  ^5^;-£?^: 
dants  plead  No«  Cw/'-,   and  as  to  the  Refidue,  ^^[^'""S  ia«- 
they  juftify  by  Force  of  the  Statute,  i  Car,  i. 
cap.  22.    concerning   Tamnrs    (but  the  Ad  is 
mifrecitfid).    The  Plaintiff  demurs,  and  Judg- 
ment was  given  for  the  Plaintiff  upon  feveral 
f;xceptions^  but  whether  for  all,  or  which  of 
them  in  particular,  'cis  not  certainly  faid.    But 

VV4      .  i5_ 
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it  IS  noted  to  be  refolv'd  in  the  Cafe  of  Jaquet, 
^nd  Chandlery   intrat'  Mich.  9  IV,  Rot,  ^79.  in  1 
C.  B.  that  the  faid  Statute  is  a  General  Law.    '  ' 

Stmilis  J»fiificat\  Repl'  de  irijtir'  fua  frofr\  ^  % ' 
Iffue,  Bro.  Vad!  452.  '    ' 

£.  The  Defendant  in  Trefpafs  juftifies  for  en-   - 
tring  his  Houfe,  and  taking  the  Plaintiff's  Gun,|  5;' 
bv  Vcrtue  of  the  Statute  22^^-230^^.2.  ca^.z^y^l 
for  the  Prefervation  of  Game.     2  Lut.  i5'02i''^ 
ip6.  Where  'tis  (aid,  That  it  feem'd  the  Ge-   j 
neral  IfTue  might  be  pleaded  in  fuch  Cafe^  by  "I 
reafon  chat  the  Defendants  bad  aded  by  Force'  1 
of  a  Warrant  of  juftice  of  Peace;    but  'tis 
made  a  Qjiare^  That  if  one  meerly  as  a  Game-  '1 
Keeper  had  taken  the  Gun^  if  he  ought  not  to 
plead  fpecially.^    And  alio  a  ^«^re,  That  if  a 
Hundred:,  with  a  Court-Le^t,    is  within  the 
Words  of  the  Statute  {Manors ^  Of  other  Royah 
ties)}  For  if  it  is  nor^  then  (it  (eerri'd  to  the 
Reporter)  it  ought  to  have  been  alledged  that 
the  Plaintiff's  Houfe  was  within  the  Manor 
of  ^.  &  M.  the  Manor  'of  Sir  ].  W.  for  that 
ihe  Gun  was  fei^ed  to  his  UiQ  \   and  if  it  was 
within  the  (aid'Manor,  or  any  other  Manor 
of  Siry.  W'  then  it  vvas  not  to  any  Purpofe* 
make  any  Mention  of  the  fai4  Hundred  and 
CourtLeet.  Idem  i)06.  '  ' 

If.  Brief  in  Trefpafs  for  breaking  his  Clofe, 
and  the  Doors,  ad  Valtnc\  &c.  and  taking 
away  his  Goods,  and  Declaration  to  the  farne 
EfFed,  but  omitted  Ki  e^^rw;/,  and  without 
faying  Bona  (ua.  After  a  Writ  of  Inquiry  o{ 
Damages  awarded  for  Default  of  a  Plea,  and 
Return  thereof,  that  was  moved  in  Arrcfl  of 
Judgment,  fednon  allocar,tur^  becaufe  fuch  Mat- 
ters are  alledged  in  the  Writ:  And  in  the 
ipcmmon  Fleas  the  Writ  is  Part  of  the  Count. 
and  will  make  it  good.  2  X«r,  1JO9,  I'po. 

Bar 
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Bar  de  EfcriptSf 

t.  ^  #^D'  Pacer  Def '  feit'  de  Manerio  de-  qj*  Pater  de- 

'  KJ^dit  illud  Pef  &  Ux'  in  Tallio,    &  dit  Def  pixU 
dedit  ei  pixideip  cpm  chartis  pro  coofervac'  ^^^  cum 

Status  fui  inde.    Repl',    Quod   Pater  dedit  ^^"^^*' 

illud  Quer'^    Et'  travers'   qd'   dedic    jjef'. 

ftafi.  Ent,  84. 

ff.  '  Qd'  Quer-  non  deliberavit  fcriptuin 
■  Def '  infpiciend'^  &  Demurrer  inde.  Fa, 
'  Intr»  165. 

Jf,    *    Proreftand'    qd'    Quer'    deliberavit  Non  Cur  de 
'  icripcum  Def'  deliberand'  al'  W.  pro   pla-  dilaceratione. 
'  cito  qd'  non  eft  Cul'  de  dilaceratione.    Vet, 
^    Intr.  20. 

If'   '   Qd'  non  eft   Cul'    de  dilaceratione,  Simile  cum 
*  Et  travers'  qd'  fuit  obligat'  Quer'  in  aliqui-  Trayerfe. 
'  bus  denar'  fummis.  Bro.  Met,  Nov,  584. 

JT*  The  Defendant  pleads,  ^'  fredi5io  ter.  That  he  can- 
Tnim  quo,  &c.    the  Plaintiff  did  deliver  the  In-  celled  the  In- 
denture  to  the  Defendant  to  be  cancell'd ;  where-  p^".^"!^!.^^'^^ 
upon  he  cancell'd  it  w/ith  the  Plaintiff's  Con-  Conifcnt/ 
lent.     Repl^  de  injur^  fua  fro^r\&  IJJUe,     Bro. 
Vad.  Mec.  407^  408.      ^ 

Sur  Prefcriptlan'  de  Common,     Vide  pojiea 
Cuftoms, 

Jf,  npRefpafs  ^   (i.)  For  violendy  beating  of  Bar  per  fori 

A     his  Cattle  at  R-     Bar  per  [on    Franhe-  Franktene- 
nement  at  S,    RepP  de  tTijur"*  fua  propr^^  &  Ijfue,  n^^nt* 
(2.)  For  maintaining  a  like  Trefpals  in  a  fe- 
cond  Narr'y   plainciff  pleads  3  fpecial  and  in- 
tricate Prclcription  for  Common  in  the  Clofe 
caird  S,  with  neceffary  Averments  according  ^^*^^"  P*' 
to  the  Prefcription;  and  to  the  Refidue  of  the  ^'^^'^'^P^'^^^ 
Cattle  in  the  fecond  Jsjarraiipn^  he  pleads  De 
'  •    "  •  V    :  i       >  i  .   ,       injur* 
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inju/  fua  propyl  J  and  traverfes  that  the  faid  Cat. 
Repl'  &  De-  tie  were  Damage  feafanc.  Defendants  demur 
*"^^  •  fjDecially  to  the  feveral  Parts  of  the  Replication  ; 

As  to  theFirll^  wheieupon  the.IlTue  was.join'dj 
fo  to  the  Second^  which  is^  for  the  Prefcription 
of  Common  ;  and  as  to  the  Third  Part,  which 
is,  that  the  faid  Catfle  were  not  Damage  fea- 
lant.   Fide J2.  Lut,  iZ9^ji^9fi  &  1398.  Where; 
§t,dejudic\     it  appears^   that  Judgment  was  given  for   thd 
Plaintiff  nift,  as  in  the  Court-Book;  but  the 
Reporter  fays^   he  was  pofitively  informed  by 
the  Attornies  of  both  Parries^  that  the  Judg, 
ment  pronounced  by  the  Court  was  for  the. 
■  •'  ^  ■  ^ '      Defendants.  Vide  Do^t  Demur,  334,335^3^6.  f 
BarperCoia'       /;  ^  Qd'  Def  feic'  de  terr'  habuic  Coiatn*' 
TAnnis  &c    '  ^"  Campo  unde,  &c.  pro   120  Ovibus  qui- 
*     '  *  buflibet  2  Annis  concurren'  poft  blada  mefla 
*  quoufque     refeminentur    &    quolibet   Anno 
^  qaando  jacet  frifcus  per  tot'  Ann'  &  pofuiti 
*^  oveSj  &c.     Repr  de  injur'  fua  propr'^  &  tra- 
^  vers'  prefcription'.     Vide  Winch.  Ent.  981. 
Bar  pro  Goia^       J],  Similis   prefcription    pro  Coia    pro    Burgem', 
per  Burgens*    Burgi  de  Derby  pro  omnibus  Averiis  fuis   coHcalibus 
Burgi   Ec    ^  py.  ^^oj^  ^c.    with  an  Averment  that  'tis  the 
i^uer    cmui .  ^^^^  Trefpais,   and  traverfes  any  Trefpafs  at 
any  Time  after  the  Grain  fown,  and  before  the: 
Corn  Was  taken  and  carried  in,  &c.    The  Plain- 
tiff demurs ;  and  the  Exception  taken  to  the 
Plea  was,  That  the  Defendant  had  juftificd  the 
Trefpafs  upon  the  F irft  Day  of  Augufi^  Anno 
20  Regis y  and  the  Plaintiff  had  laid  the  Tref- 
pafs primo  April'  21  Regis^  (b  the  Plea  agreed 
not  with  the  Time  in  the  Narration,  nor  fhew'd 
;9ny  Caufe  wherefore  it  did  not  agree,  and  that 
the  Traverfe  was  ill,  alfb  he  had  not  travers'd 
the  Pedibtis  ambiilando  omnio* :  But  upon  the  Se- 
cond Argument,  the  Court  held  the  Plea  good 
pnough  in  Subftance ;  for  the  Defendant  h^^d 

averr'(' 
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verr'd  in  his  Plea  that  it  is  the  fame  Trefpafi, 
nd  the  PlaintiiF  having  demurred  generally  to  jsjo  Advan- 
,  'tis  only  Form,  and  not  Subftance^  of  which  tageof  Form 
o  Advantage  could  be  taken  on  a    general  on  General 
demurrer :    And   the  Traverfe  had   well   an-  Demurrer 
iver'd  the  material  Part  of  the  Declaration; 
or  if  at  the  Time  of  the  Trefpafs  laid  in  the 
Declaration  the  Field  was  (own,  then  he  had 
ravers'd  it ;   but  if  it  was  not  fown^   then  it 
ppears  by  the  Plea  that  the  Defendant  had 
ood  Right  to  put  in  his  Cattle,  and  fb  qtAa- 
unque  -via  data^  the  Defendant  had  juftified  or 
ravers'd  the  T  refpafs ;    wherefore  Judgment  Judic*  pro 
vas  given  for  the  Defendant.     Fide  2  Saund,  2^  Dvf \ 
J^  4,  C^r.    Vide  fo flea, 
j]]  *•  Vide  I  Samd,  24.    Qd'  T,  feit'  de   Ma-  Bar  pro  Coia* 
ncrio  de  W.  habuit  pro  fe  &  Tenen'  Coiam'  proomni- 
Paftur'  in  CHs'  predid'  pro  omnibus  Averiis  ^"^  Averiis 
Co'icalibus  infra  Manerium  levan'  per  tot'  w  "^'^""v 

A>^jAyr  •  '   *   o  Itv^n ,  and 

Ann    ut  ad    Manerium   perrin   &   appun  /^^;„o.  Cunii? 

•  dluavit  pef '  curam  habere  de  Averiis   fuis  ben*. 

*  in  Coiam'  impoflt',  qui  ut  ejus  Serviens  in 
'  clo'  intravit  ad  vidend*  Averia.  (But  he  fays 
not  that  he  put  them  there,  &c.  nor  that  they 
were  levant  and  couchant  J  Plaintiff  demurs ; 
and  'twas  objjeded,  That  the  Defendant  had 
only  faid  that  the  Cattle  were  in  the  Place,  but 
not  that  he  put  them  there ;  and  it  appears 
that  they  were  not  the  Defendant's  own  Cattle, 
and  then  if  he  put  them  not  into  the  Place,  he 
is  not  culpable,  for  a  Man  cannot  be  guilty  of 
a  Trefpafs  with  Cattle  if  they  are  net  his  own, 
or  that  he  actually  put  them  into  the  Place  x 
And  fo  the  Defendant  had  juftified  the  Tref- 
pafs with  Cattle,  and  yet  he  had  not  confefs'd 
if,  nor  faid  any  Thing  to  that  Purpofe :  And 
then  the  Plea  being  bad  in  Part,  is  bad  in  the 
Whple^  although  he  had  juftified  one  Part  well  5 

for 
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That  an  in-  for  an  intire  Plea  cannot  be  good  in  Part,  an  c 
tire  Plea  can-  bad  in  Part,  becaufe  iuch  an  intire  Plea  is  no 
Tn  Par' ^Tnd  ^evifable^  And  Judgment  for  the  Plaintiff.  Al 
bad  in  Part,  '^  *^'s  obferv'd.  That  the  not  averring  tha 
Et  judic"  pro  ^^^  Cattle  were  levant  and  couchant  upon  the 
ga,r\  Manor,  was  another  Fault.     Idem  27^  28. 

f  Vide  I  Saimd,  ;40^  &c.  Where  Defea, 
dant  prefcribes  for  Common  in  Grofs  for  al 
judie'fro  Cattle  after  the  Corn  carried  in,  &c.  But 
5?^r',  for  De-  adjudged  ill,  becaufe  it  was  not  faid  Levant  anc 
vant  &  Cou-  ^^«^^^«^-  And  this  is  aifo  by  one  of  the  Bur- 
chant.         '   geffes  of  Deri^j,     Vide  ante. 

Bar  for  Common  from  the  Time  the  Corn 
was  carried  in^  and  for  the  whole  Tear 
when  the  Field  lay  frejh. 

Judgment  pre  Jf-  "XTlde  2  Lut,  14(^7,  &c.  Narration  for 
giuer\  for  not  V  breaking  his  Clofe,  &c.  Defendant 
(hewing  they  pleads  Common  Bar^  Novel  J(ft(rnment  de  Clo' 
TonabTeat.  '^'^.^^  Bar  ^ueM  is  a  Comm^^.pjeld  in  B. 
tie,  or  what  ^^^  }^^^  ^"^  ^^  J-  was  ieiied  oi  a  MelTuage, 
pttlein  &c.  in  5.  and  that  he,  O-c,  Time  out  of  Mind 
Specie.  had  Common  of  Pafture  every  Year,    when 

the  Field  was  fown,  from  the  Time  that  the 
Corn  was  carried  in  to  the  Time  that  it  was 
fown  again,  and  in  every  Year  in  which  it  was 
not  fown,  and  laid  frelh,  for  the  whole  Year : 
That  in  the  Year  in  ofuo^  ^c.  it  was  fown,  ^e, 
by  which  the  Defendant,  as  Servant  to  the  faid 
G.  J,  put  in  his  Cattle.  Plaintiff  demurred  ; 
and  it  feems  Judgment  was  for  the  Plaintiff, 
becaufe  he  had  not  Ihewn  that  they  were  com- 
monable Cattle,  or  what  Cattle  in  Specie. 
VideTbompf  :^^S.  Lev,  E»t.  20^.  Simile^  And 
Zhus  inclofcd  that  the  Locus  in  quo  was  inclofed  with  Walls^  &c 
with  Walls,    firquody^c.    Idemii^,  I 

fi"  ?«'''>  ^f-  -    Sec 
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See  more,  Rafi*  Ent.  622, 62  3, 624,625',  626. 
st.Intr.  123,  1^4,  1 5"  5.  Co,  Ent.  648,  656. 
BrownL  174.  j  BrownL  407,  418.  435. 

^.  For  Replications,  de  injur  fua  propr\    Et  Reprdeln* 
'averfe  Prefcriptiofiy   R^ft.  Ent.  622,  624,  62 j.  juria  fua 
Oi  Ent,  649.    6<^6.  Vet,  Intr,   189.    3    Brownl,  propt'. 
09,4;7,445.2Br£>.  2^ 6^ 262^269. Tbompf, 21  ^^ 
79.  phncbEnt.SfJij  977>  9815  looo^  1002. 
/.'  ^  Sur    2  Prefcriptions   &   travcrs'  inde.  Sur  2  Prc- 
lafi,  E«f,^l8.     Kff.  /??^r.  167.     ;  Brownl,  407.  fcriptions,  5c 
Xbompf,  ;73.  ^74.    Simile  &  2  Demur'  inde,  ^  Demurt\ 
Lev.  Ent,  219. 
^.'  ^  De  Coia'  paftur'  pro  Cuftumar'  Tenen'  Bar  per  Cu- 
in  magno  Vafto,  2  Browns  Ent,  269.    Simile,  ftumar'Tc* 
Winch.  Ent,  971,  Et  in  loco  in  quo  caufa  Vi-  "^^*' 
cinagii. 

J[,  ^  Pro  Cuftumar'  Tenen',  ad  certa  tem-  ^{^\\^^ 
pora   &    pro  certis  Averiis,  Except',   &c, 
ThoMpf.  418. 

[f,  *  Pro  omnibus  Averiis,  per  tot'  Annum,  per  tot'  An- 
Winch.  Ent,  1000.  num. 

jjl  *  Pro    120  Ovibus,  &c.  Winch,  Ent,gSi.  a  £)re  a 
A  Die  ad  Diem.    Simile  pro  37  Ovibus,  Diem. 
I  Brown,  342. 

ff,  ^  In  Clo'  pro  omnibus  Ovibus  fuper  te- Per  tot' An- 
nementa  levan'  per  tot'  Annum,  Thompf,  319,  num. 
JP.  ^  Pro  omnibus  Averiis  except'  Ovibus  a  A  Die  ad 
Die  ad  Dierrt  quolibet  Anno,   Rejo'  per  Cu-  Di^ni, 
ftum'  ad  fugand'  Oves  ad  flumen  caula  la- 
vatidij  &c.  Thompf.  3  24. 

Jf.  ^  Pro  omnibus  Averiis  Coi'calibus  fuper  Repr  per  ia- 
tenenta'  levan'  per  tot' Annum.    RepF  perciofur'&Def 
inclofure  del  Common,  Et  qd'  Def  habuer'  habuet'fuf- 
fufficien'  communiam.    Rejo'  qd'  non,    Et   ^^^^  * 
Exit'  inde,  Thompf,  3^2.  Hde  Rohinfon  46 £, 
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A  Die  ad 
Diem. 


JJ,  *  Pro  omnibus  Averiis  annuatim  a  Di< 
ad  Diem,  r^ow^/: 3 3  5-^ 372, 379.  2Browmi6i 
Vide  I   Brcwn.  341. 

Jf.  ^  Per  Dominum  Manerii  pro  omnibu: 
Averiis  per  tot'  annum,  &  a  Coia'  trans'  lo- 
cum  ad  aquam  vocat'  E.  gregem  &  armen 
tum  ibid'  aquand'.  i  Brc-wn.  ^40. 
,  Jf  Pro  Liberty  of  Foldage  when  the  Place 
quando,  &c.    lies  fallow,  &c,    Bro.  Vad.  ^is.    Repl'  de  injur 

fua  propr\  and  traverfes  the   Land  lying  fat 

low. 
ff,  '  Simile  pro  libertat' Faldag'  &  de  paftur: 

^  pro  Ovibus^   Similis  Repl'  6c  Travers'.  Ide??! 

'  286. 

Fide  foj^ea  fur  Cuftoms, 


PsrDominum 
Manerii. 


Pro  Faldag' 


Simile. 


Pro  Focali  in 
Mefs\ 


Pro  Sepimen- 
to  h  Focali. 


Pro  Common 
&  Focali  per 
Cuftom. 


De  Efiovers.     Vide  de  Arhres, 
Vide  pojiea  Cujioms. 

JJ^  '  r\b'  Def'feit'  deMefs'  &  terris,  habuit 
^  V^racionabilia  Eftoveria,  pro  focali  ir 
Mefs',  Repr  qd'  terra  eft  liberum  tenement 
cum,    Et  travers'  Prefcription',   Uf.  B.  Pre/, 
225-. 

/./  Qd'  Def'  feic'de  Mtfs  8z  terris,  habuij 
rationabiF  Eftover'  in  terris  (except'  de  tali-ij 
bus  arboribusj  pro  fepimenco  &  focali.  Reprij 
de  injur*  fua  propr'  &  travers'  prefcription  y 

;  Brownl.  45-8.  Simile,  Thompf,  348.  Simile 
pro  Focali  in  Mefs',  Tbowpf,  ^10,  fVinchEnt, 
looi. 

JT*  '  Quoad  partem  trans'  bar  per  Prefcrip- 
tion  de  Common,  &  quoad  fuccifion' Jamp. 
norum,  &c.  Bar  qd'  ipfe  feit'  de  Mels'  uiu< 
fuit  fuccidere  jampna  &  dumos  crefcen'  in 
^  cerris  de  novo  affign'  comburend'  in  Mefs 
3  [  feperar. 
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feperal';,  Repl'de  injur'  fua  propr'^  Ec  rravers' 
Prefcfiption'.  3  BrownL^oj. 

ff.  *"  Cuftom  per  Cuflumar'  Tenen*   fucci- Simile  pro  ne- 
dere  fubbofcum  in  terris  de  novo  affign'  pro  celfar'  focaF. 
necelTar'  Focal'  infra  Mefs'comburend'^  Repl' 
de  injur'  fua  proprV    Ec  craverfe  Cuftonie. 
2  Brown,  275". 

Jf.  '  Def '    feit'    de    Mefs'  §z  tern's   habuic  Pro  Repara- 
eftoveria   in  bofco  pro  reparation'  domu'm  ^o"'»  Scpro 
&  fepimentoiurri  &  pro  Focali,   Repl'  per  *^^^^^^' 
liberum   tenemencum^    Er  travers'  Prefcrip- 
tion*.  Id,  277. 

jr.   ^    Qd'  Def    &  omnes,    &c.    habuer'  Pro  divers* 
Coiam'  Pafture^  Turbarie,  fodidon'  terre  &  Co'iis. 
eftoveriorum  videlicet^  &c.   qd'  fodit  cerram 
fuccidic  arbores  ac  herbam  cum  Averiis  de- 
part'fnit  utend' Coia'.   I   Brown.iy^i. 
ff.  '  Qd'  Def  feic'   de  Cottagio  ufus  fuit  Pro  SuccIHou' 
^  fuccidere  bruer'  crefcen'   in  Clo'  de  novo  Bruer'  com- 
^  affign' comburend'  inCottag',  Repl'  &Quer'  ^urend*in 
^  cogn'  prefciption',  Et  travers'  qd'  Def  com-  ^°^^*fi*- 

*  buffic  bruer'  in  &  fuper  Cottag'.  Thompf,  ^18, 

'■'  If.  ^  Qd'  Def  fuit  tenens  Cuftumar'  de  jure  ProSucci- 

*  Tenen'Angl'yEtqd' infra  Maneriu' eft  Cons'  fion' Arbor* 
^  pro  aliquo  Tenen'  fuccidere   arbores  fuper  ^cparand' 

*  tenementa  crefcen'  ad  reparand'  edificia  &  ]?J^"^^  ^ 

*  fepcSj  Et  quia  horreum  &  (epes  fuer'  in  de-  ^^^*' 

*  cafu  Def  fuccidic  &   cepit  Arbores.     Idem 

ff.  *  Simile,  Et  qd'  quiiibet  Jenehs  Cuftu-  Qd'Derce- 
^  mar  habuic  maeremium  ex  affignac'  Domini  P^^P^^  repa- 
^  Manerii    aut    per    ejus    Ballivum   pro    re-  "^^°"*  ""^^^ 
'  paratione  edificiorum,  Et  qd'  Mefs'  exiften'  T.T^ll'f'^ 

*  in  decafu,  &  nullo  maeremio  exiften'  affign',  ' 
^  Def  cepit  &  fuper  reparation'  Mes'  impen- 

l  didit.  Idem  377. 

Bar 
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?ro  tfporta- 
tionc  dsci- 
marum. 
Per  viam 
maxime  ne- 
ceflar'. 


Pro  vta  ad 

Ecck(lam& 
Mercat*. 


Pro  fbgand* 
Sc  carriand\ 


Quia  Quer' 
fecit  foilaca. 

£rexit  jan- 
nam. 


DeViaS: 

Repr  perali- 
nm  vianu 


Ad  Eccleil- 
am. 

Pro  via  ad 
Regiamvi«m. 


Bar  &  Juftifieation  de  ChimtH. 

f  '  CW^!  ^^r  intravit  Claufum  &  trans' 
V^illud  in  Terras  pro  afportatione  De- 
cimaruui,  and  avers ^  that  there  is  no  othet 
l^ay.  Repr  de  injur'  flia  propr'.  Hem  709, 
Vide  eund'  729.  Qd'  via'  a  mes'  ad  Claufum 
fuit  maxime  neceflarVper  Warrenam.  Vide 
mnch^  De  Decimis  &  nulla  alia  via,  989, 

/  '  De  via  pedeftr'  &  equefteP  ad  Ecclefiam 
de  E.  &  mercat'  de  M.  Repl*  de  injur'  fua 
propr'  &  travers'  Prefcription\  Rait.  Em 
61^.  Fet.Intr.21.  Up.  B.  Pref,  iS6. 
f.  '  Pro  via  ad  fugand'  &  carriand'.  Rajfl 
Ent,  618.  Vet.  Intr.  loi.  Repl'  qd'  fuie 
feperal*  folum  &  travers'  Prefcripdon'.  Et 
vide  Vet.  Int.  165-. 

i/:  ^  De  3.  feperal'  viis  ad  tres  feperar  Canf-ij 
pos  &  Quer'  fecit  foifata,  Sec.  per  quod,' 
&c.  Pro  via  ucend',  Repl'  de  injur'  iua  5^ 
travers' vias.  Raft.6ij.  Vet  .Int.  iS<p.  Qner' 
erexit  januam  per  quod,  &c.  Similis  Refill 
&  Travers'.  ^  Brownl.  ^16.  Videpoftea.  j 
Jf,  ^ ^  De  via  ad  eund'  eguitand'  fugand'  m^ 
carriand'  a  mes'  ultra  placeam  terre  ufque' 
Regiam  viam,  Repl'  per  aliam  viam,  Et 
travers'  Prefciiptibn'.  Ka^.  Ent.  618.  Viad 
pro  fugatione  Averiorum.  fhomff.  500. 
Simili  pro  carriagiis.  Id.  ^16. 
#.  "^  Pro  via  ad  Ecclefiam,  Kepi'  de  injur' 
(ua  propr'.  3  Brownl.  441. 
([.  ^^  J.  habuit  viam  ad  Regiam  viam,  Et 
Def  ferviens  utendo  via  coiiculcavit  bor- 
deum  feminat'  in  via,  Repl'  de  injur'  fua 
propr*.    5  Brownl,  45  r. 


m 
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ff,  '  Def   fugavit   javencam    in    Claufum  Qd^fugavic 

Quer'  dampn'  facien'  in  Clo'  Def.  Repl'  pro  j,7f';5»?'« 

via  pro  Tcnen'  Cuftumar'  Trans'  Claufum  ^^pr  pro  via 

Def.     Rejo'  pro  Maintenance  de  Bar,  Et  p.^  Xenea' 

cravers'  Prelcription'.   Hern  711.    Vide  Winch  CuHumat*. 

990.     Pro  Tenen'  Cuilumar'  Trans'  iocuni 

ufque  ad  licus  Maris,     i  Bro-wn.  :t^i9.     Vide 

Winch,  Ent.  977,   1093. 

j[,  '  Qd'  Def  equitavit  per  medium  Parci  Pro  via  fn 

in  Coi'  via  Regia^,  Repl'  de  injur'  (ua  propr',  medio  ParcL 

Et  travers'  viam.    R^/.  Ent.  617.  Uf.B,  TreJ. 

185-^  203. 

#  '  Qd'  Def  inclufic  parceir  vie  Regie  cum  Def  juflifi- 

Haiis  quas  Def  equitando  fi  egit  &  afporta-  cat*  fraftioa* 

vie,  Repr  per  Liberum  Teneraentum  Quer'^  poftea,  &c. 

Et  travers'  qd'    parcella  vie   Regie.     Rafi,  P^o  via. 

Ent,  61'],     Vet,  Intr.   122.     Def   juflificat' 

fradion'  poftium,  &c.    Ered:'  per  Quer'  ia 

via,  Repi'  &  Travers'  Prefcription'.  Bro.  Vad, 

STo.     Qd'  fervien'  Quer'  evulfic  haias,   &c. 

Pro  via    ucend'    Repi'   &  Travers'.     Winch, 

Ent.  964.     Simile  in  parceli'  aUe  vie  Regie. 

Id.iooi. 

ff.  '  Qd'  eft    Communis  via    Regia,    voc' P«r  coem' 

H.  Trans'  Claufum  ufque  villam  ad  eund'  &  ij*^  ^^^J'"^ 

equitand'.     U>.^.P../.i84.        ^  l^^c 

JJ.  '^Cois'  alta   Regia  via   Trans    Claufum  Simile  ufque 

ufque  ad  molendinum,  &c.     Winch  Ent,  ^6j.  ad  molendi- 

/.  '  Qd'  eft  Cois'  via  pedeftris,  &:c.    Moo.  n«m.  ^  ^ 

684.     Via  pedeftris  pro  omnibus  Inhabitati'  pg?gfl°i  ^^* 

ad  Ecclefiam.    Thomp.  412.    Simile  ad  anti- 

quara  Domum.    Id.  414.    Pro  omnibus  Li-  v 

geis,  &c.     Bro,  Vad.  jo6.     Def  habuit  viam 

pedeftrem  Trans'^  &c.    Ufque,  &e.     Repl' 

&   Travers'.      Thomp f,   390.      Quer'   cogn' 

viam  fed  qd'  Def  Claufum  fregic  extra  viam, 

Jhompf.  297. 

Xx  f.  [  Qd' 
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pro  eoi'  ft- 
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Pro  via  tarn 
pedeftr*  quam 


Juflification 
ofbreakifg 
down  Pods, 
^c.  Pro  Via. 


Previa,  pro 
fugacon^* 

Avcrioium, 
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Jf,  ^  Qd'  eft  Cois'  femita  pro  omnibus  pe 
deftribus  Trans'  Claufum  in  quo,  &c.  Rep 
qd' DeP  ivit  extra  femitam.  /f/?. -^45,  ^i/\ 
Moo,  2^7  Qd'  fuer'  ;  Communes  vi 
pedeftr'.  Repl'  proteft'  qd'  non,  pro  placiti 
qd'  Def  ivit  extra  vias.  Rejo'  qd'  fuer',  E 
Travers'  extra  vias.  2  Brown,  2^^,  Simili 
Bar  Repi'  &  Iffue  prD  i  via.  -R^^.  Em.  45^, 
Vide  poftea. 

f  *  Pro  via  tarn  pedeftr*  quam  equeftr'  pe 
venellam,  &c.  quando  campus  A.  jacet  fri 
cus  &  poft  blada  afportat'  quoufque  refemi 
nat',  &c.  Repl'  de  injur'  propr',  EtTra 
vers'  Prefcription'.  Thomff,  582. 
jf.  ^  Pro  via  Singlis'Annis  poft  falcacon  herb 
ufqueqd'  ver',  &c.  SimilisRepl' &  Travers 

1  Brown.  ;47.  W.  feit'  habuit  viam,  quand 
cla'  non  feminarenc',  dimifit  J.  Et  Def  i: 
ferviens  haias  ibidem  ered'  evulfit^&c.  Winch 
Enf.  964- 

JJl  ^  De  via  tarn  pedeftr*  quam  equeftr'  a 
fugand'  &  I  efugand'  Averia  fuper  mes'  levan 
&c.  2  Bro-ayn,  284.  Thomf.  40 j,  416.  Pr 
fug^done  aver'  &  pro  carriagiis,  Et  proftr; 
ve?  poftes  ercd',  Ec  Averia  tranfeund 
raptim  momorder'  herbam,  &c.  Repi'  I 
Travers'.      Thompf,    298.     Bro,    Red,     jo; 

2  Brown.  248.  Qd'  Quer'  erexit  2  port;! 
extrinfecas  in  via  Regia  ita  qd'  oulli  pertrar 
fire  feu  eqaitare  potuer'  per  quod'  DeP  equ 
tand'  &  utend'  via  portas  fregit,  &c.  Rep 
qd'  Def  fuit  feit'  de  20  Acr'  terre  quoufqt 
Def  fee'  Trans',  Et  travers'  Prefcription 
r  Brown.  ;;9.  Cuftom  perambulaconis 
Et  Quer'  obftruxit  viam  per  quod.  Que 
Demurr'.  hhm  349. 
jj.  *  Qd'  eft  Communis  via  a  villa  de  I 
Trans'  Claufum  ufque  Communes  Campc 

'  pr 
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pro  fugatione  Averiorum  &  Carriag',  &c 

Thom}>f.  371,  405,  344. 

jf,  DeP  feit*  habuit  viam  profe  &  Carriagiis  Previa  pro 
'  ab  alta  via  Regia  ufque,  &c.  Ec  retrorfum,  r^^&cania^ 
"  Repl'  &  Travers'  Prefcri ption'.     iVinch,  Ent.  g"5>  &'- 

'  974. 
Jf.  '  Qd'  H.  felt'  dimifit  Claufum  &  vlam  Q^' H.  felt' 

'  patri  Def  qui  affignavit  DeP  qui  pro  via  ^*'^'*^^  9'*"* 

'  dejecic  ripam,  &c.   Repl'  de  injur'  propr\  ^     ^^*"^» 

^  Ec  travers'  !e  Scifin.     Thompf,  314. 

B',  ^  Qd'  DeP  feit'  de  moleridino  habuit  pro  p,.Q  ^.j^  ^^ 

fe  Firmar'  &  SecStatoribus  ad  molendinum,  molendin*  & 

coem'  viam    tam  ad   molendinum  quam   a  amolendin', 

molendino  trans'  Claufum  Quer'  uique   ad  ^^ 

villam  de  B.  per  omnibus  carriagiis  &:  fie  re- 

trorfum,  Rcpl'  qd'   R.   feit'  de  do'  dimific 

Quer'3  &c.  Et  travers'  Prefcripcion',  Et  Iffue 

inde.     Winch.  En^iou. 

ff  '  Quer*  pater  Def   feit'  in  feodo  con-  Where  the 

ceffit  Quer'  liberam  libtat'  in  Atrio  &  Domi-  pfj''^^'"^ 

cilio,  liberas  &  communes  vias  &  pafTag'  JJ^^^  Caxewaj 

ingrefi'  egrefs*  &  regrefi'  ad  ducend'  aliqua  look'd  oe 

catalla  feu  carriag'  per  Atrium  &  Domicil'  nailM. 

predid'  qd'que  ipfe  tranfiturus  fuic  per  viam 

&  paffag'   predidV,    Et  quedam  Janua  ex 

tranfvers'  vie  &  paflag'  affix'   fuit  per  quod 

janua  m  predict'  fregit,  &c.    Repl'  qd'  non 

eft  idem  refid'  de  quo  ipfe  querit',  Et  DeP 

Demurr' ;   Afjd  it  was  [aid  for  the  Tlahtiff'^ 

that  he  could  vot  jttftify  the  "pulling  dawn  andhreak* 

ing  the  Gate,  not  having  fhewn  that  it  wat  lock'd 

or  nail^dy  fo  that  he  could  not  pafs.     But  per  ^,^!f\  *^ 

Cur'^   having  f leaded  that  the   Gate  was  put  ^"^^^ '""" 

there^   that  he  could  not  ufe  his  Paffage,  it  Jhould 

be  intended  lock\l  or  naiPd^  or  the  TVay  fo  firait^ 

ned  by  it  that  he   could  not  pafs^  and  that  the 

flea  was  good  5  and  the  Replication  being  fo  ge- 

X  X  2  ^  mral^ 
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^  mYoi^    is  idle  and  vain-^   and  yudgment   was 
*  given  for  the  Defendant.     Vide  3  Lev.  88^  92. 

IfbyUaity  ff-  Vide  2  Lut.  ^i^Sj,  &c.  I>efendant  juftifies 
ofPofTiflioa  for  a  Way,  where  there  was  Unity  of  Poffef. 
the  Way  is  fion,  and  Alienation  of  Part ;  That  there  wa^ 
deftroyd,not  ^q  q^j^^j,  ^y^y  Qj^jy    jj^g  Qoie  in  ^uo,  &c.  and 

ferv"a'^&c      ^^^^  ^^^  ^^y  ^^^  "^^^  ^^^^'''   ^^®  Alienation, 
'      '     fer  quod,  ^c,    and  fo    juftifies  the  Trefpafs.. 

Plaintiff  demurs,   and  three  Exceptions  were 
taken  to  the  Plea;  i.    That  the  Juftification  of 
throwing  down  the  Hedges  was  not  any  Jufti-  j 
fication  of  (polling  them,   Sed  non  allocatur^  for 
when  a  Hedge  is  thrown  down,  it  is  (poil'd  as  1 
to  the  being  of  a  Hedge.    2.   That  by  the  Uni- 
ty of  PolTeffion,   the  Way  (if  any  was  before) 
was  wholly  deilroy'd^   not  being  referv'd  by' 
the  Seller  at  the  Time   of  the    Sale  of  the; 
other  Clofes,   and  fhall  not  be  revived  or  re- 
ferv'd    by  Implication   of  Law  i    and  feveral! 
Not  where  it  Books  are  cited  Sed  non  allocatur^  for  it  is  made:, 
is  a  Way  of  -  apparent  by  the  Plea,  that  it  is  a  Way  of  Ne- 
N^ceffity,  &  ceffity,  Et  tft  pro  bono  publico,   that  the  Land! 
pro  bono ^uk      be  not  unoccupied.    2  5ii.  39.   sdly^  That  it, 
^'^'  was  not  (hewn  how^  or  by  what  Conveyances) 

the  other  were  conveyed  over,  Sed  non  aHoca^^ 
tur^  for  the  Defendant  is  a '  Stranger  to  that,)! 
and  Judgment  for  the  Defendant  per  tot'  Cur., 
Id.  1489. 

Prefcnptlon  ff'  ^^^^  ^  ^^^'  ^^^^>  ^^'  A  Prefcriptioti) 
in  Bar.  for  a  Way  pleaded  in  Bar  of  feveral  Tref- 

pafTes. 

Bar  as  a  ff-  Idem,  2  Lut.  ip6.    Narr.  for  breaking 

Parilhioner  his  Clofes  at  JV>  H,  Bar,  For  that  he  is  a  Pa- 
^ot^\V^Y  rifliioner  and  Inhabitant  of  B.  W,  and  that 
PU^ntW's  ^^^^'  Time  out  of  Mind,  have  had  a  Way 
Z\qlz^.  ^'^"^  ^  ^   ^"  ^^^   ^^^'  ^^  Clofcs  in  quibus^ 

&c,  ufqae  ad  W.  predifi\    IfTue  is  taken  upon 

the 
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he  Prefcription,  and  Verdid  and  Judgment 
or  the  Defendant^  alcho'  it  was  objeded  in 
/Vrreft,  That  it  was  an  impoffible  Preieription. 
y.  1^08. 

/.'  Narr.  for  breaking  hisClofe.    Bar  by  a  Forlngrefs 
^reicription  of  Ingrefs,  &c.  to  repair  a  Wear  to  repair  a 
Delonging  to   ^  Mill.      Repl\  That  the  De-  W^"- 
fendant  had  extended  the  Wear  beyond  the 
afual  Place^  and  liTue  thereupon,    ^i^^  2  Lut. 
I5'i5'. 

J/:  Vide  2  Lut.  r^26.    Trefpafs  for  breaking  Prefcnption 

his  Clofe,  called  the  Fold.     Bar,    That  one  fp^jj jjffor 
JV.  B.  was  (eized  in  Fee  of  a  Meffusge,  &c.  not  faying  in 
And  that  he  had  a  Way  by  Prefcription  from  what  Vill. 
the  common  Way,  call'd  W.  in  B.  thro'  the 
Clofe  of  the  Plaintiff  to  the  Fold  of  the  faid 
2s!.  B.  next  adjoining  to  the  MelTuage  of  the 
faid  N.  in  B.  and  that  he  demifed  it  to  D,  for 
21   Years,  a  die  dat*  Indmtur   predi5i\   and  fo 
juftifies  as  Servant  to   the  faid   D,    Demurrer 
inde^  and  Judgment  for  the  Plaintiff  upon  an 
Exception,    That  it  is  not  alledged  in  what 
Vtll  the  Fold  was ;  and  alfo  it  is  faid,  a  die  dat^ 
Indentur  fredtB\    whereas  no   Indenture  was 
alledged  before.   Id.  1528. 

Bar^  C^c.    De  Inclofuns. 


__  -___^-  -.^ , pes 

^  fufficien'  quas  Quer'  dirupit,  per  quod  Ave- 
^  ria  intraver'.    Repl'  de  injur'  propr.    Ra^. 

En,  620, 


Xxj 
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*'  flue  fuer'   irreperat'  per   quod    Averia  per 
'  eafdem  intrayer'.     Rejo'  qd'  dic5b'  Clauiuni 

*  Qper' voc'  N.  fujt  inluffiei>'  foflat*  &  exit' 

*  inde,  Et  qd*  predid'  24  perticat'  fuer'  bene.' 
^  reparat',  Et  exit'  inde.     Raft.  En.  621. 

JSar  per 

Icripcion 

,Quer',    ] 

&  travers'.       c   ^,^   j„^^    ^^^     ^^^^      jj^^  5   p^^y;  j^^^ 

Birqd*Quer'  f'  *  Q.^'  Quer'  debet  reparare,  Et  averi^j 
debet  repa-  ^  in  defcu'  reparacon'  intraver*  Claufum  Quer'^ 
rare,  Et  Repi' f  diverfis  vicibus,  Et  Def  ea  recent*  infecut'^ 
^d*  non.         c  gj^^  qualibet  vice  &  ea  refug^vit,    Repl'qd'*^ 

*  Quer'nonufus  fuit  rcparare  6per.ticas.    Raft,] 

*  Ent.  612, 

Simi^ls  B.ir         /  *  Qd'  Quer'  debet    reparare  fepe$,   Ett' 

qd'  Quer'de- '  Averia  pro  defcu'  intraver'^  Repi'  qd'  fepess' 

bst  reparare.  f  Quer'  fuer'  bene  reparat'  quoufque  Averia  i' 

W  bine      '  ^^^'    ^^''^^^^  ^  indomita   eas  freger',   Ep: 

§i4oufq;  &e.  ^  Gravers'   qd'    fepes   faer'  frad'.     3    BrownL 

^  469.     Simile     per   Tenen     Cuftumar'  qd*' 

*"  Qoer' debuit  facere  fepe?,  Repl'  qd'  Averia  i 

f  vDef*  fuer'  indomita  ^  freger'  fepes.     Hsr^'> 

Similis  Bar,  j]-  ^  Qd' Quer  debet  faeere  fepes  Repl*  de 
jBt  Repl'  de  <  injur'  fua  proor'j  &  Iffue.  i  Brown.  340.  Roh. 
inn^r^^fua  c    ^^^  ^^^^Jhompp  -^04,  508,  342.  3^1.   ^'^^^^ 

'^   ^  '  '  En.  ^^6,  C99.  eum  travers'.     Hanf.  21^. 

SimiYis^ir,  JJ.  *  Qd'  Quer'  &  qmnes  occupator.es    ufii 

'  fuer'  reparare  fenfur'  int'  cla',    in  quarunii 

^  defcu'  averia  eyafei',  &c.  H^rz?.  721.  Thompf^ 

^imilis  Bar  ^i  ^  Qd'  Quer'  debet  facere  fepes  erga  RCf- 

Scs^i'Dcf?      f  gi^rn  viam,  Et  pro  defcu  Averia  DeP  eva^- 

innavir  ^  ^^^,   .^  ^j^,     Et  Def  pro   rechafiatione  in- 

&Qa:.  "'  lecut  luiteadem  mcla  ,  Repl  de  injur  propr , 

*'■  '  *  Et   travers'   qd' fepes  fuer' irreparat'.     her^. 

f  72§.     TlompJ,z(^6^  297.     'P.ob.Ent.  A<)^. 
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f  *  Qd'  Def  eft  feit'  de  clo'  adjacen'  clo'  Bar  per  Pre- 
Quer',  Et  divis'  tantum  per  rivulum,  qui  per  ^^J*Pf*°P  ^* 
Prefcription  fuitdivifio  inf  cla',  Et  qd'  Ave-  ^^fl  ^^^. 
ria  Def  nacaver*  trans'  rivulum,    Ec  ipfe  ea  ^\^  na  aver' 
refugavit ;  Repl'  qd'  Quer'  fuit  feic'  de  Clo'  rrans*,  &c. 
quoulque  Def  de  injur'  propr'  fee'  tranigr',  R<^pi'  &  Tra- 
Et  travers'  qd'  rivulus  eft  dcfenfio  inc^  cia'.  ^^^^** 

Jf^  ^  Qd'  DeP  feit'  de   do'  adjacen'    do'  Qd'  Q^er' 
Quer'  &  de   una  Vivaridica    fepe    dividen' focciaitfc- 
Claufum  Quer'  &  Def  Quer'  partem  fepis  P''^  P^^^ 
fuccidit  &  proftravit  per  quod  Averia  Def  ^"°^>  ^^' 
in  Claulum  Quer'   elcapiaver'   &  Demurr' 
inde.     i  Brown.  3  5"  4. 

ff'  '  Qd'  Claufum  in  quo  fuic  parcel!'  cols'  Bar  per  -js. 
Campi  &  per  Quer'  inclufum   fuic  e  refid'  fait'  Quer* 
Campi,    Ec  Quer'  &  alii   Occupatores  ufui  ^  *!'  I'^P'- 
fuer'  reparare  lepes,  Dd'  feit'  de  Cuftumar'  "^^f^P^*  . 
Mes  &  Terns  habuitcoiam'  m  coi  Campo  Campilnquo 
pro  omnibus  bidencibus  per  tot'  annu'  qui  Def  habuic 
pofuic  bidentes_,    Et  quia  fepes  non  reparac'  coiam',  he, 
evafer*  in  clo*.     Thom^f.  ;;2.     Vide  Mo.  htr, 
3873  &c.    Repl'  de  injur'  propr'. 
j[,  *  Quer*  debet  claudere  Claufum  prox'  Qd'  Quer* 
Clo'  in  quo  Def  habuit  Coiam'  pro  omnibus  debet  clau* 
^  Averiis  per  tot'  annu*,  Et  pro  defcu  fenfur'  ^"*  ^'*"- 
'  Averia  Quer'  evafer'.     mncb.  EfJ.  996.  ^^^'  ^^• 

ff.  ^  Simile  poft    blada  afportat'   quoufque  Simile  port 
'  Campus  refeminaret'.     Bro,  Red.  ^o;.  Simile  biada  afpor- 
'  placitum  ;  Repl'  proteft'  qd'  Def  non  habuit  "^'  *^«°"^? V 

*  Coiam*  pro  pUcito  de  injur'  propr',  Ec  tra-  Xrave  fe*' 

*  vers'  qd'  fepes  fuer'  frad'  &  llTue.     IVtrt.  En. 

*  1006. 

f.  2  Lut.  I35'5',  &  15^8.   Judgment  by  De- That  the 
fault,  as  to  part  of  a  Trefpafs  againft  one  of  P'aintiff 
the  Defendant's ;  as  to  the  Refidue  the  others  °"f^^V^  '^^^^ 
plead.  That  the  Plaintiff  was  feized  in  Fee  oi  JhaJ  the^Dc- 
fendant  having  Commxjn  in  the  Field  adjoiningf 
X  X  4  the 
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the  faid  Clofo,  and  that  the  Qofe  called  B. 
adjoined  to  a  Common  Field  in  5.  and  F.  cal- 
led the  C<?w??;c?w^  That  the  Plaintiffs,  Timeout 
of  Mind,  had  repair'd  the  Fences ;  That  the 
Defendant  H,  was  feized  in  Fee  of  the  Manor 
of  S.  and  that  they^  &c.  Time  out  of  Mind, 
had  Common  of  Failure  in  the  faid  Field,  &c^ 
Whereupon  they  put  in  cheir  Cattle  in  the  faid 
Fieldj  and  they  efcaped  into  the  Clofcs  in  the 
Narr.  for  Default  of  loclofure^  whereupon  they 
feveral  Times  ent red  to  ehife  them  out,  &<:. 
Repl^  de  ifijifr^  fi4a  j}ropr\  with  a  Traverfe  o4 
the  ECcsipQ-mcdo  &  forma.  Demurrer  to  the 
Replication,  and  the  Bar  adjudged  ill,  Idem 
1 3 59.  for  the  Court  held  it  lo,  becaule  the  Pre- 
fcripcion  for  Common  was  not  for  Cattle  Le- 
vant and  Couchant ;  but  that  the  Traverfb  o{ 
the  Efcape  of  the  Cattle  for  Default  of  Inclo^ 
fure  was  good  :  But  then  it  was  objefted^  That 
the  Trefpafs  fappofed  by  the  Writ  is  in  the; 
Time  of  King  James^  for  it  concludes  contra 
facem  fHatHy  and  the  Trefpafs  in  the  Declaration- 
is  fuppofed  in  the  Time  of  King  Charles  the 
2d  ;  and  that  there  was  held  a  material  Vari- 
ance, as  by  the  Books  cited  :  But  after  the: 
fhewing  the  Writ  it  felf^  the  Plaintiff  had' 
Judgment. 

Bar,  &c.    De  Waifs  &  Efirays. 

ff.  TT^Efendant  juftifies  for  an  Eftray  by  Pre*- 
i  3  Icription,    Novel   jAJJignment ^   (^  nam 
Cul'  tnd^.     Rafi.  Ent.  5-79.     Vet.  Intr.  154. 

j[  *  Simile  &  fecit  proci'  in  2  Villis  Merca- 
^  toriis  per  2  dies,  Et  qd'  Quer'non  ven'  ad  cla- 
^  mand'  infra  Annum  &  Diem,  Repl'  de  in- 
^  jur'  fua  propr',  Et  t ravers'  Prefcription.  Rajt. 
*  Em,  628.   Vet,   Inir.  ipo.     Up.  B,  Fref  192. 

'  Et 
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EtDef   feu'   de  Manerio  habuir  Extrahur', 

&c.    Simile  &  obcalit  deliberare  equumQuer'  : 

fuper    clam'    qui   recufavic  accipere   ilium, 

Repl' de  injur'  prppr'.     4/^.447.  aL"*  ^i^. 

Vide  I   Brown.   344.    Ec  fecit  procl^ru'  in 

Mcrcatoriis/  &c.    Et  vide  Thomff.  42,0. 

'j[.  '  Qd'   Def  Deeennarius  per  confuetud'  DePutDe- 

Manerii  cepit  puHum  equinum  ut  extrahur*^.cen"aj"j"s 

Et  quia  fuit  ferox  teouic  eum  compedicat',  "P^'"";®^"   •. 
Demurr'  inde.      i  Bro-wnl  169.    Bro,   Red.  ^'^^'"^^ '  ^^' 

Jf.  Defendant  juflify  for   a    Horfe  llolen^  Defendant 
md    waived    inf/'a  Homrum.       Repl\    That  the  j^^ifies  for  a 
bailiff  of  the  Hundred  followed  the  Thieves,  ^^'^^  ^^'^^^e^* 
md  took  them  and  the  Horfes  within  the  Hun^  '^H  ^^^'^^^^ 
3red,  and  traverfes  that  th^  Horfes  were  waived,  the  Thieves 
Rafi,  Ent,  682.    Fet,  Intr,  125.      Simile  de  o%;i-  and  Horfes 
ht4S  furat^    ^  waiviat^ ^    RepP  <fd\  Qiter^   recenf  were  taken 
inCecut'^  el}  prediff  R.  d^  recepit   gves  €>:ira  cufiod'  ^if^i/^  t[i« 

r  ?        r   •  rr  r-)  r  >r-  r    Hundrcd. 

^uam  CT*  JtAtt  pojjejs    qmujque  trans ,  tt  traverje 
waivure.     Raft.  68;. 

JJ.  That  King  Charles  the  Second  was  feized  Juftificarion 
in  Fee  of  the  Manpr  of  H.  in  the  Right  of  the  ^y  Grant  of 
T)utchy  of  L.    and  by    Inder^cyre  under  «he  fj^^^g'^^.^^^^^ 
Dutchy  Seal  granted  to  J.  S.  all  Eilrays  with-  Segj  ^^  ' 
in  the  iaid  Manor  for  31  Years,  by  which  he 
was  poffeffed  of   all   Eftrays,  c^c    That  the 
Executor  of  the  Executor  of  the  faid  J:  S. 
being  polTeffed,  c^c  J-nvenca  fredici^  'ven  infra 
Manenum  per  quod^  d^c.   Demurrer  general\  ^nd 
an  Exception,  That  the  Indenture  under  the 
Dutchy  Seal  was  not  produced  ;  Sed  mm  alloca- 
tur, upon  a  General  Demurrer,  yet  Judgment  Demurr'^ 
for  the  Plaintiff,  for  that  the  Plaintiff  declares  and  Judg* 
De  una  vacca^    and   the  Defendant  juftifies  De  menrpro 
-Juvenca^    which  is    a  Heifer  that  never  had  a  ^'^^Y^^ 
Calf,    and  they  are  always   diftinguifh'd  in  ^/^  Bar% 

Pleading,  Juvenea. 

I 
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Pleadings  and  therefore  the  Bar  does  not  an- 
fwer  the  Declaration.    FUe  z  Lut.  13^3,  135 f. 

Bar,  &c.  De  Wreck. 

?or  the  beft  V  Ue  Raft.  Eftt,  684. 

Anchor  and  jf.  Vide  Lev,  Ent,  214,  ^c.  Defendants* 
beft  Cable  by  Juflify  by  a  Cuftom  for  the  Lord  of  the  Ma- 
nor, for  the  Coniervation  of  the  Sick,  and  the: 
Burial  of  the  Dead  caft  on  Shoar,  and  Prefer- 1 
vation  of  the  Goods  uled  to  have  the  beft  An-- 
chor,  and  the  beft  Cable  of  every  Shipwreck,, 
§ueT^  moratttr  in  Lege^  &c. 


\ 


Cufiom. 


Licence. 

Cudom. 

Qd'  Quet'^ 
fuei*  fugan' 
in  Warrena 
Def ,  &c. 


Qd'  Def*  UC 

Warrenar' 
fe  defend ic. 


Cudom- 

Juf^ificarlon 
for  hunting 
cf  Badgers. 


B^r,  &c.    De  Warrens  &  Hunting. 

Jf.  ^  XTldeR^y?.  Ent.  6^0,  Per  Licenc' dat'' 

'     V    fugare  in  Warrena,  Repl'  qd'  non.. 

Jf.  '  Per     Cuftom     fugare     in    Warrena.. 

'  I  BrownL  17^. 

/  *  Qd*Quer*fuer' fugan' in  Warrena  Def  V 
^  Et  DeP  cepit  retia  dampn*  facien*  in  Warre- 
^  na  &  infequebat'  Quer'  &  al'  in  Clo*  adja- 

*  cen'  ad  eos  cognofcend',  Repl*  de  injur! 
'  propr%  Et  travers'  qd'  fuer'  fugan'  in  Warrc^ 

*  na.    ij  Brownl  421. 

Jf,  ^  Qd'  J.  feit'  de  Warrena  antiqua  fee 

*  Def-  Warrenar*  fuum,  Et  qd'  Quer'  in 
^  Warrenam  incravit  &  infult'  fecit  in  Def^ 
'  qui  in  executione  Officii  fe  defendit,  Et  tra- 

*  vers'  qd'  eft  Cul'  in  alio  modo  vel  alibi  extr^ 

*  B.     Wde  Thompf  ^<^  J. 
Jf.  ^  Cons*  in  Com'  pro  omnibus  cuftodien' 

'  Canes  venari  lepores.    i  'Brown,  %^f. 
Jf.  *  Narr*  de  Clo  U^a:',  &c.  Bar  qd'  in  alic 

*  Clo'  invenit  2   Badgers  quos  venat'  fuic  sr 

*  Claufum  de  novo  aflign',  in  quo  fuer'  terre- 

*  nat' 
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pat',  Et  Def '  eos  ibm'  c  latibulis  &  antrts 
fodiit  &  occidir,  que  eft  trans\  &c.  Bro, 
Red,  483.     I  BrownL  191. 

^^r,  ^c.  De  Chafes.  - 

,  *  TpvEPannagioPorcorum  pro  Epo\&c^  Pannage. 
*   JLJ  Raft.  Entr.  66^     Vet,  Intr.  188. 
Jf.  '  Qd'  Epus'  feit'  de  Chafea  extenden'  in  Ep^J.'  ^eitMe 
locum    in    quo,  &c.    proftravic  pales  ibm'  ^^l^^^  P^^°-^ 
erecl:%  Repl*  de  injur'  fua  propr',  Et  travers'  ^^pj*  &  Tra- 
qd'  Chafea  extend'  in  locum  in  quo,  &c.  veri'. 
Raft.  661.  Vet.  Intr.  187. 
/T  Trefpafs  for  killing  two  Hunting  Dogs, 
ar  by  Juftification,    for   that  the  faid  Dogs  That  the  Dc- 
hafed  the  Deer  in  his  Park  or  Chafe^,   and  fendants 
iird  one  Deer  in  the  faid  Chafe;  Whereupon  |^|J''^^  5^^^^^^ 
le  Defendants,  as  Servants  of  £.  T.  MIL  and  Pa°|^o"chafe 
y  his  Command  took  the  faid  Dogs,   and  in  for  Preferva- 
^refervation  of  the  Deer  kill'd  them.     RepP,  tion  of  the 
That  the  Deer  was  out  of  the   Chafe   in  the  Deer. 
Plaintiff's  Land   Herbam  fafcen':    Whereupon 
le  incited  the  Dogs  to   chafe  her   out  of  his  p^ep?,  The 
jround ;  and  they  purfued  the  Deer  into  the  Dogs  purfoed 
:hafe,  and  there  kill'd  her,  Abfque  hoc  qd'  Canes^  'r'P'pj  °''' 
)red^  fugaver   Damas  f  redid'  vel  Damam  prediB'  ^j^f^^  Qround 
<ccider'  alicjuo  alio  modo.     The  Defendant  de-  j^^^  ^^^ 
■nurs,  and  Judgment  for  the  Defendant,  3  Lc'v.  Chafe,  and 
if,  &  28.    For  upon  the  Argument  it  was  ad-  there  klU'd 
udged,   That  the  Replication  was  ill,  becaufe  ^^**- 
"le  did  not  fay^   that  he  did   his  Endeavour  to 
^op  the  Greyhounds  at  the  Side  of  the  Park, 
ro  binder   them  from   entring  into  the  Park : 
But  then  it  v,;as  objeded,  the  Bar  was  ill  ^   for 
jltho'  it  was  not  lawful  to  chafe   withir)  the  Judgm-n- 
Park^  yet  when  the  Defend.inc  had  taken   the  Z"*"  ^^/' /««, 
Greyhounds  he  ought  not  to  have  killed  chem;  '^^^«'''- 
A.  and 
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and  for  thatj  cited  Roll,  2  AhiJg,  ^67.  Lev^iAi 
Cafe.  But  on  the  contrary  was  cited  2  Cro.  44, 
Wadhur^  vers'  Dam ;  and  at  another  Day^  upot! 
Confidercition  of  both  the  Books^  Judgment  wai  i 
given  for  the  Defendant.  ! 


Bar,,  &c.  De  Fairs  &  Markets. 


Qd'  Def '  ce. 

pit  pannum 
pro  Tolneto 
in  Feria. 


Pro  Tolneto 
in  villa  tent' 
deRege,  Ec 
Def  pet* 
auxilium. 

Qd'  ptoftra. 
vie,  ftallum 
Quer*  &  ere- 
xit  al*  pro 
ufu  Feriae 
Manerii. 


/ 


Qd'  cepit  pec' 
Corii  pro 
Tolnec'  in 
Feiiai 
Repl'  ut  te- 
fiens  Terrar' 
in  anriquo 
Pominico. 


E  Tolneto  pro  quolibet  Stallo  ereft  I 
in  Feria,   Et  Def  cepit  pannun] 

*  pro  Tolneto,  RepF  de  injur'  propr'  &  tra' 
'  vers'  prefcnption'^  i  Bro-ivnL  178  Bro,  Rcd\ 
'  M9-  , 

/.  ^  De  Tolneto  de  Emptore  Averiorum  irj 
^  Villa  tentMn  feodi  Firma  de  Rege,  Et  Balliv 
^  ceper'  equum  pro  Tolneto  Averiorum  ibni, 

*  empt^  pro  Quer',  Et  pec' Auxilium  de  Regej 
^   I  Broivnl.  i  82.  ^  vide  fofiea,  ] 

JT.  ^  Narr^'  de  Stallo  proOrat'  &  al'  ere6fc^ 
Def '  juRifie  pro  proiicuis  Ferie  fur  dimiftj 
fibi  fad*  per  Dominum  Manerii,  Et  qd^ 
tempore  Ferie  proftravit  ftallum  Quer'  & 
erexit  alium  pro  ufu  Ferie,  Repl'  qd'  Clm. 
*^  eft  liberum  tenementum  Quer'  6c  Def*  dc 
"^  injur'  propr'  fecit  trans',  Et  travers'qd'  Clm< 
^  eft  parcelia  Manerii.    ^^r^w^w.  415^. 

J]l  ^  De  pecia  Corii  capt'  pro  Tolneto  pre 
^  Stallag'  in  Feria  infolut',  RcpP  qd'  Quer'  u 
^  tenens  Terrarum  de  Antiquo  Dominico  Coi 
^  rone  fuit  acquit  a  folurione  Tolnet'  pro  Boni 
ex  proficuo  terrarum  provenien'  in  omnibu 
^  Feriis  per  totum  regnum,  Rejo'  per  mainte 
^  nance  de  Barr',  Et  travers*  qd'  pecia  Cori 
*"  fuit  de  proficuo  terrarum  Quer'  in  Villa  d< 
■  A.  tent'  de  Antiquo  Dominico  &;  Iftue 
^  TkomfJ.  302. 


/  •  Qd 
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If,  '  Qd'  Def  ue  Ballivus  Manerii  Spado-  Qd'  ceplt 
lem  cepit  pro  non  folutione  Tolon'  eo  qd'  ^P*^^?.P^^ 
I^er'    in  Yiliam  agitavit  cum  Spadone  lex  yjjj^^ 
nodiis  tritici  onerat'.  Jbomff.  347. 
(f,  ""  Qd'  DeP  per  Gons'  anciqui   Burgt  ce-  Cepit  granuin 
Der'  20  partem  cujuflibet  modii  grani  vendit'  pet  Cons*  an. 
ire!  vendend'  indud'  in  Burgo  i\\\  Id.  386.      "'i^*  ^^'&'' 
ffl  '  Def '  impofuit'  Crates  in  Mercato  per  impofuit  Cra. 
Drefcription'  pro  ovibus  in  mercato  venditioni  tes  in  Mercat* 
jxpofuit,  &c.  que  eft  trans',  Et  travsrs'  qd'  PfJJ^^^^'P- 
eft  Cur  aliter  vel  alio  modo.  Id,  420. 
If.  Defendant  juftifies^  as  Ale-ta(ier,  to  cut  Def  juftlfies 
irter  in  a  Market,    within  the  Manor,   for  as  Ale-tafter. 
ant  of  Weight.    Et  Demurr'  inde^   Lev.  Ent. 

ff.  Defendant  juftifies  taking  Hats  for  Stal-  Trefpafs  at 
^e  of  a  Hatter,  in  a  Fair  held  by  Prefcription  f|^^g"f^f  ^*^ 

Gomhridge  in  Kent,  becaufe  the  Plaintiif  re-  \^  ^  j^  ^^^^^ 
fed  to  pay,  cjue  efi  eadem,  &c.  Jhfq-,  hoc^  that  ei^eeft  eadem, 
;  is  guilty  of  taking  out  of  the  faid  Fair,  and  cravetfes 
he  Plaintiff  demurred  fpecially,  ^ia  placitum  ^^^  P^*<=J 
edta^  non  refpondit  mrrationem,  (the  Trefpafs  ^^^^^^^^ 
3ing  laid  at  Eafi  Greenfted  in  Sujftx,)     And  it  verfing  the 
'as  argued,  that  the  Traverfe  was  not  good.  Time. 
3caufe  he  traver'd  not  at  another  Time,  as 
'ell  as  another  Place.     But  by  the  Court,  the 
ioncluHon,  Que  eft  eadem^  with  a  Traverfe  of 
n  another  Place,  is  good,  without  traverfmg 
f  another  Time.     And  Judgment  was  given 
)r  the  Defendant.    Vide  5  Lev.  224,  227. 

/  Trefpafs  for  taking  of  Twenty  Meafures  Pf^f^^^ 
f  Malt  at  C.    Barr\oi  the  Incorporation  of  3^^;^^-^^^^^ 
he  City  of  Brlftol^  and  a  Market  granted,  and  ^^ 
eafonable  Toll  to  be  appointed  by  the  May- 
>r,  S-c,    And  juftifies  for  fuch  Toll,  and  tra- 
erfcs  that  they  are  guilty  at  any  Place  out  of      „ 
he  faid  City.     Repl\  That  he  is  a  Burgefs  of  ^T ;  ^^";^,fj 
r.  and  that  King  Edward  the  Third  granted  of  r.  and  fo 

to  Toll-irce. 
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to  them  to  be  quit  of  Toll  through  the  Realtti; 
RcjVbyaSur-  Rejoinder,  That  the  Bailiffs,  c^f.  of  7!  fu'freni 
render  rf  Li-  der'd  to  King  James  the  Second  all  their  Li. 
be  tie.  by  ^he  j^g^tics,  &c.  Whereupon  the  Plaintiff  demurs; 
Demur  &  *  ^"^  Judgment  for  the  Plaintiff,  for  that  no  Toll  it 
ju-ic'pro  due  by  the  Law  only  for  Goods  fold,  if  not  by 
^«  r\  a  fpecial  Cuftom.     Fide  2  L«r.  1329,  d^c 

That  the  De.  /  Trefpafs  for  taking  his  Spiced  Cakes 
fendanr,  as  a  Bar\,  That  within  the  City  of  LoTjdon  there  is  a 
}^°'^*8rt-Ta-  Cuftom  to  eled  and  (wear,  yearly.  Six  Free.' 
Company  of  !2^"  ^^  '^^  Company  of  Bakers  to  be  Foreign 
Bakers  of  Takers,  to  overlee  all  Spiced  Cafes  and  Bread 
London,  took  brought  to  the  Common  Markets  by  any  Fo-: 
thePIaimirs  reigner,  and  to  feize^  and  fend  that  which  in 
fpiced  Cakes,  i33^  ^o  jhe  Prifons,  &c.    That  the  Defendant 

fuffiSy      "^^^  ^'^^^^  .^"^  ^^^r"  a  Foreign-Taker,  anc 

bakid.  ^^^^  ^^''^  Plaintiff,  being  a  Foreigner,  broughi 

the  Cakes  in  the  Declaration  to  Stocks- Market. 

and  upon  Infpedion,    he  found  them  infuffi^i 

ciently  baked  ;  whereupon  he  juftifies  the  Sel-i 

zare  with   a  Traverfe,    that  he  is  guilty   at 

Wefimin/ier^  or  out  of  the  City,   or  at  an> 

Demur\zvA     Other  Time.     Demurrer  thereupon,  and  Judg, 

Judgment  pro  ment  for  the  Plaintiff,  becaufe  it  wasnotaverr'c 

want  ofA -er-  ^^^^  '^^  ^'^^^^  ^^^®  infufficiently  baked.     Vid. 

That  he  took  H-  Treipafs  for  taking  and  chafing  Twc 
the  Lambs  Lambs.  The  Defendant  juIHfies  for  Toll  in  s 
for  ToU  in  a  Fair  for  600  Sheep  and  Lambs  bought  by  tht 
^ai^.  Plaintiff;  and   that   the  Defendants  gave  hiiT 

Notice,  and  he  refufed  to  pay  the  Toll  to  fh( 
Defendants,    being  Servants  of  J,  R,    where 
Rf^r,That      upon  they  difirain'd,    O'c      Repl\    Of  Privi 
of?h^D'''r  ^^^^^  ^^  the  Inhabitants  of  the  Dutchy  of  Lan 

he  wasq^uiV^  ^''^'''^  '^'^^^  ^^^^^  ^^"^^  ^^  ^2  q^^f  of  Tol 
of  Toll,  and  ^^  ^^^^'^^  Goods  bought  or  fold,  of  which  h( 
gave  Defcn-  gave  Notice  to  the  Defendants,  &c.  Demur 
danc  Notice,  j.g 
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cr  by  the  Defendants,  and  Judgment  for  the  ^«w«f  ^ 
Plaintiff,   without  Regard  to  the   Exceptions  ^^^'^l  ^^* 
nade  -,  for  that  the  Prefcription  for  the  Inha-  *^'^  * 
Mtants  to  be  quit  of  Toll  was  good,     nde 
I  Lut.  1377,  &c, 

JJ,  z  Lut,  1498,  &c.  Trefpafs  for  taking  his  Defendant 
IVheat,  &e.    The  Defendant  in  Bar  prefcribes  Juj^jfi«for 
br  a  Market,  and  for  Stallage,  and  Toll  of  all  brou?hfto^'^ 
Grain  which  fhouid  be  brought,  fold,  or  de-  the  Marker 
iver'd,  or  contraded  for,  upon  any  Market-  and  fold. 
Days ;    That  one  J.  F.   at  the  Time  of  the 
Trefpafs,  brought  to  the  Town  Five  Quarters 
of  Barley,  and  fold  them  to  the  Plaintiff,  and 
thereupon  juilifies.     Repl^  de  fon  tort  Demefne^  Rpt*de  fin 
with  a  Traverfe  that  the  faid  Five  Quarters,  &c.  '^^U&  Tra* 
were  fold  within  the  faid  Market.     Defendant '^^'^^ ' 
demurs,  becaufe  the  Plaintiff  had  travcrfed  a  Sf/»*^^''*  ^''* 
Matter  not alledged  in  the  Bar;  andjudgment'^)'/^^^^^ 
for  the  Plaintiff,  becaufe  no  Place  was  cxprefly 
alledged  where  the  Wheat  was  fold. 

JJl  Vide  2  Lut,  i<;ij,  &c.    Bar  in  Trefpafs  ^^'l ^f/"  P«- 
for  taking  of  Goods  by  Prefcription  in   the  ^^"Pf 'oMf^ 
Dean  and  Chapter,  for  Stallage  in  a  Fair,  and  Verdia^ 
Iffpe  upon  the  Prefcription,   and  Verdid  iot judic' ^ro Def\ 
the  Defendant,  notwithftanding  feveral  Excep- 
tions in  Arreft  of  Judgment.     Vide  foftea  Jur 
Cufioms, 

Bary  &c,  fur  Cnftoms^  &c, 

[//?  'T^HE  Adion  was  Trefpafi  for  breaking  Oefcndant 
1      his  Clofe,    ^ocat'  the   Market- Place,  !^^^®'*^* 
and    erecting  a  Stall  there.     The  Defendant  JuTmLot 
juftifted,  by  Cuftomof  the  Manor,  for  all  Te-  toereaaScaU 
nants  to  ered  Stalls  there  for  the  Selling  of  their  in  the  Mar- 
Goods;  and  that  the  Defendant  being  a  Te- ker- Place  for 
nant  and  Butcher,  ereded  a  Stall  for  felling  of  JS^^'"/  °^  ^'^ 
Flefh  ;  whereupon  the  Plaintiff  demurrM  ;   E9  ^°°^'- 

^d' 
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^i*  in  placito  prediB'  non  allegatur^    Qd^  Def^  tel 
Stner  mcfatur  w^^'  ^^  Domino  Manerii  nee  cjuomodo  nee  per  ^ue 
cumCaujts,       Servicia  feifit'  exifiit  de   t  err  is  tent'  de    Manerto^ 
frediB\  QJ^^\  placitum  efi  informale  d^  incertunil 
AcetUm   i^d'    Confuetud'  allegaf   efi  vacua,    d^cj 
Vide  Lev,  Entr.  194.  ^  5  Lev.  190.    Upon  the, 
Objeaionfor  Argument  it  was  cbjeded^  That  the  Plea  wasj 
nocfayingrhe  il!^  becaufe  'tis  not  faid  that  the  Market-Place 
waTw'^1^^^^^  is  within  the  Manor^  and  then  the  Cufiom  of 
the  Manor.     ^^^  Manor  could  not  extend  to  it.    It  was  an- 
fwer'dj   and  allow'd  bv  the  Courts  Inafmuch' 
as  the  faid  Cuftom  is  faid  to  erect  Stalls  in  pre-; 
diBo  Loco  in  ^uo^  ^c,  n  is  a  Tufficient  Averment 
that   the  Locus  in  guo  is  within  the  Manor. , 
That  the  De-'2.  The  Cufiom  is  to  ered  Stalls  to  (ell  theipi 
fendanifaid    Goods;   and  the  Plea  is,   that  he  had  erededi 
not  that  he      ^  §^^n  ^.^  (^g|j  pi^j]^^  g^d  fays  not  Carnem  fuaWy 

ZllnLju^fH.  ^"^  j^  ""ig^^  t^^  ^^^  ^^^^^  o^  a  Stranger,  asi 

and  therefore  2  Cro.  ^6.  Burfer  vers   Martin,    Trefpais^  Quare 

h^\d  ill.  ee^Hum  cepit  a  perfcna  de  le  Plaintiffs  and  becaufe 

'twas  not  eefmm  fuum^  Judgment  was  given  fori! 

the  Plaintiff^  and  io  it  was  ruled  to  be  done  iiti 

this  Cafe.     But  becaufe  it  Teemed  to  be  a  hard^ 

Cafe,  the  Court  advifed  the  Parties  to  agree 

to  mend  the  Plea,  and  to  go  to  Tfial  upon  the^ 

Merits,  which  they  agreed  to.  Vide  3  Lev.  191. 

Juftificaticn        jf.  ^  Vide  Bro,  Red.  288.  Qd'  habetur  2  nun-' 

eo  ereft  Stalls  <:  ^^^^  \^  Aano  un*  Mercatum  in  qualibet  fep-i 

a'^d^M  rk-r     ^  tiana*  annuatim  apud  R.  in  ftrato  ibm'  voc*' 

not  exceeding  *^   M.  Street^  in  quo  ftrato   Def  feit'  de  Mefs" 

Seven.  ^  per  Prefer iption*  erexic  in  loco,  &c.    Stallai 

^  non  exceden'7.  fuper  quibuflibet  diebus  Nun-' 

*  din'  &  Mercat'   pro  vendicion'  bonorum  5C 

^  mercimon*,  Et  poll  Nundin'  &  Mercat'  finit' 

^  extra  locum  amovit,    &  qd'  Def  pofuit  4 

^  Stalla  que  fuit  tranfg',  Et  travers'  qd'  eft  Cul' 

^  ad  aijquod  al*  tempus  quam  diebus  Nundin  & 

*■  Mercat',  &c. 

/.  *  Idem^ 
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%  ^  Tclem  Bro,  R./480.    Bar  qd'  Villa  de  Qd' cepit 
N.    eft   antiqaus  Bu^gus  incorpofat' per  no»  Eq^Jurn  pro 
men  Ballivorum  6c  Bu.grens'  qui  fuer'  fcic'  de  ^'il'  ^"'"^7  j 

-17.1.      ^       >  J      D  •       r     J-  T-'  01        Villa  tenc   de 

Vilia  tent  de  Rege  in  teodi  Firma,  &;  ha-  j^ege,  Et  pet* 
buer'  Mercatum  ibm^  die  Sabbari  qualibec  Auxiiium. 
Septiana'  &  Tolnetum  pro  omnibus  Bonis  & 
Merchandiz'  ibm'  vendit'  de  emptionibus  eo- 
rundum,  Ec  ufi  fuer'  didiingere  pro  eodem 
inlblut',  EcDeP  ut  Ballivi  Vili'ceper'  equum 
pro  Toineto  infbluc'  pro  Aveiiis  ibm'  ernpt' 
per  Quer'^  Ec  pet' Auxiliuni  de  Rege. 


65-1. 

0:  '  Qd'  Guttura  int'  domos  Quer'  &  DeP  Qd'D:rre. 
fuic  ruinofa,    Et   Def  fecund^  cons'    Bure'  ^°^^'  ^'^g^'^s 
amovK  tegulas  domus  Quer'  ad  cam  reparandV  cund'  cons* 
Demurrer  inde.  Kcjf,  Em,  619,  &c. 
ff'  Vide  Uf.    B.  Pref  iSS.   De  confuetud!  Cuf^om' per 
pro  Mortuario  habena    optimum   animal^  Mortuary. 
&c. 
-ff,  Vide  iLuL  i;io.    Trefpafs  for  breaking  ^ar  fur  Cu* 

ler  Clofe.  and  alio  bre'akin^  and  entrins  her  -^'"^  ^^J^^", 
J  ^  J  .  ^        r>  jt         '■'<'*»  whereby 

>arn ,    and    carrying  away  a  Cow    and    a  ^^  Iq^]^  ^j^^  ^ 
Za]fj  with   a  Covtinuando.     Bar  fur  Cufhm  "pur  Cow  which 
leriot  pofi  mortem  of  every  Tenant,  ^c    who  afterwards 
lied  fcized,  &c.    and  a  Cuftom  to  feize  ic  ^^^  *  ^*'^? 
Inhere  ii^fliould  be  found :  Thatr  B.  aTenant^^^^^^'^^^^^ 
ied  feized,  &c,  and  polTeffed  of  a  Cow^  which  from  him. and 
he  Defendant  4  Febr'^y    by  the  Command  of  dei^/erMthem 
>ir  F,  R.  Lord  of  the  Manor,  took  as  a  Hsriot,  to  rhe  Pldn- 
nd  were  pofTelfed  of  it ;  and  being  fo  polTef  ^J^'  ^^^  ^^ 
bd,  the  fame  Day  the  faid  Cow,  at  H,  frediQ\  eooUhej^^.' 
Tought  forth  a  Calf,  and  one  ^.^.  took  them 
rem  the  Defendant,  and  delivered  them  to  rha 
MaintifF  in  the  faid  Clofe,  and  /he  the  fame 

y  y  Day 


^po 


P'aintifFde- 
murs. 


Nota. 


Bar  pir  D?- 
mife   of  an 
Honour  un- 
tie Manor 
Parcel^,  an(3 
a  Cuftom  to 
diftrain  for 
Finej. 
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Day  put  them  into  the  Barn  there ;    where! 

upon  the   Defendants  afterwards,,  ^viz.,  5  M 

jivrir  Anno  freditV^  enter'd  into  the  faid  Clot 

and  Barn  by  the  Command  of  the  faid  Sir  1 

and  took  the  faid  Cow  and  Calf  out  of  th^ 

faid  Barn^  and  aver  that  it  is  the  fame  Trefpat' 

The  Plaintiff  demurr'd;   and  the   Plaintiff'. 

Council  infiftedj  that  the  Jultification  of  Entr 

into  the  dole  to  take  the  Heriot  was  not  lawj 

ful,  according  to  the  Ca(e  of  Taylor  and  F'i^m\\ 

5  Cro.  245:,  246.  It  was  faid  for  the  Defendantii| 

That  Sir  F.  R.  had   Property  in  the  Heriot  b 

the  Seizure;  but  it  was  faid  they  were  not  in  il 

Clofe  by  Tort  of  the  PiaintiiF.     It  alfo  feem'*^ 

to  the  Courts  That  the  Contimando  of  the  Tre' 

pafs.was   not  well  anfwer'd^    but  the  Coii 

thought  it  convenient  that  the  Right  of  tl 

Heriot  fhould  be  tried ;   bat  that  afterwari 

nothing  was  done  in  the  Cafe.    Idem  15  it 

13  I  3.     It  is  noted^  That  there  is  not  any  0 

prefs  Jufiification  in  the  Cafe  De  fedibus  ambi 

lando^  as  by  faying^  Qd^  paululum  berbe  predlB'  p 

dibtis  fuis  ambularido  conculcauer\  ^c,  as  is  ullial  jl 

fuch  Cafes.     Vide  ante  de  Rents  ou  Services,       * 

VideCt4flom  pro  Heriot ^  Rob.  Ent.  453.  Viae- 

Gen.  607.    Thomnf.   Ent,  267.    i   Brown.    ^f\ 

2  Lm,  1^61 , 

ff.  Trelpafs  for  taking  and  carrying  aw* 
his  Cattle  at  B.  in  Com  Norf*.  Bar\  That 
Earl  of  Sc.  Alba?jSj  and  others^  were  feifi! 
in  Fee  of  the  Honour  of  C,  demifed  to  ti 
Defendant  H.  that  the  Plaintiff  was  feiled. 
Fee  by  Difcent  of  the  Manor  of  B,  and  div( 
other  Lands  in  the  faid  County  of  JV,  held 
the  faid  Honour  of  C.  and  a  Cuftom  for  t 
Lord  of  the  Honour  to  have  Fines  upon  I 
fcent^  and  to  diftrain  any  Goods  or  Chatt 
for  the  faid  Fines  arrear  and  not  paid,  a 
3  jufti 
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aftifiesfor  12^.  for  every  Meffuage^  and  12^. 

3r  every  Acre  inclofed^   and  6d.  for  every 

^cre  not    inclofed  within   the   faid   Manor. 

i^p/'^  That  there  is  no  fuch  Cuftom,  'Et  hoc  R^/>r,Nofuch 

tt"'  e^^^  inquiratur  per  Fatriam  ;  and  Defendant  Cuftom,  £f 

emurs :    But  Judgment  for  the  Plaintiff  in  ^^fj^!ifj^^\\ 

Zomk^  becaufe  the  Defendants  having  demur-  Defal/D^f. 

ed,  neglected  to  argue  the  Demurrer.     VUe 

\  Lut.  1297,  &  1300.    Where  'tis  obferv'dj, 

hat  though  the  Guftom  be  good,  yet  that  the 

^lea  is  not   well  pleaded.    Et  vide  Rok  Ent» 

Sf,  Vide  2  Lut.  15 17.  Trefpafs  for  breaking  5^^^^?% 
lisClofe,  digging  his  Soil  there,  and  taking  and  .^""^'Kl^ 

5      bb    &  ^  b  Lead,  and  to 

arrying  away  a  Load  01  Lead.     Bar  per  Non  ^arry  away 
W  to  taking  Part  of  the  Lead;  and  to  the  theRefidue 
lefidue  of  the  Trefpals,  pleads  that  the  Loom  after  accufto- 
n  qno  is  a  Place  within  the  Hundred  of  JNT.  Gal-  nied Duties 
ed  the  King's  Fee  or  Fieldy  and  Parcel  of  it ;  ^ 
hat  in  the  faid  Place  was  a  Cuftom  for  any 
^erfon,  being  a  Subjed,  &c,  f  without  faying, 
2d'  bene  licuit)  to  dig  for  Lead  in  the  faid  Place, 
:ailed,  &i:.  and  to  carry  away  and  retain  the 
lefidue  after  the  accuftomecT  Duties  paid,  (Ec- 
lefiis  Ccemeteriis  alt  is  ijUs  Regit  s  domibus  ^gardin^ 
"olummodo  except*,)     Fer  quod^  ^c.  and  lb  juftify. 
demurrer  inde ;  and  Judgment  for  the  Plaintiff:  ^^r"*  demur^ 
?irfi.  For  that  the  Allegation  of  the  Cuftom  ^Jr^^>*' 
s  altogether  imperfed,  by  reafon  of  omitting '^^^^5^,.'^^^^^^^^ 
he  Word   [^Licuit,']      Secondly^    That  if  that  ral  Allega. 
iiVord  had  been  inferted,  yet  the  Allegation  tions, 
)f  the  Cuftom  had  not  been  fufficient,  becaufe 
hat  a  Cuftom  ought  to  be  pofitively  alledged 
by  Ufage  in  Fad,    according    to  Moor  125. 
Vates's  Cafe,  &c.    Thirdly,  Becaufe  the  Cuftom 
is  not  alledg'd  to  be  in  any  Manor,  Vill^  Pa- 
riftij  &c.  or  to  be  the  Cuftom  of  any  Coun- 
:ry.   Hundred,  C^^:.  as  In  3k  i  E.  4.  28.  h.  &c. 

Y  y  z  I  Cro. 
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MCro.^r2.     Fourthly ^  Becau(e  the  Cuftom  is 
alledged   to  be,    to  dig,    take,  and  carry  the 
Refidue  of  the  Lead  afcer  the  Cuftomary  Du- 
ties paid  for  it^  but  fhews  not  what  ihofe  Du- 
ties were,  nor  to    whom  payable  ;   and  that' 
being  Parcel  of  the  Cuftom^  ought  to  be  cer* 
tainly  alledged.     /^.  \'3i9. 
Juftificstioii       j],  Narr.  for  breaking  his  Clofe,  Et  inf  alia 
to  dig  for      fQj.  throwing  down  20  Perches  of  Hedges^  &ej- 
qmd&l      Bar,   That  one  J.  G,  was  feized  in   Fee  of 
'       the  Manor  of  D.  and  that  he,  &Cn  Time  out 
of  Mind:,   ufed  to  dig  in  any  Clofe  within  thei 
Town  of  5,  for  Coals^  &c,  except  Gardens^ 
as  appurtenant  to  the  faid  Manor,,   fer  ^uod:, 
Repr  8c  De-    d^c.   Repr  de  injur*  fua  propr'  ahfque  tali  Caufa, 
mutr.  Demurrer  thereupon^    and  Judgment  for  the 

Et  Judic^pro  Plaintiff;    for  the  Trefpafi  was  alledged  inii 
Qyit\:\  for  Dc'  alia  to  hQ  cum  prcisy  and  the  Juflification  isi 
fend  ant  s  bad    ^^^  carrucis  (^  averiis  carruc  iW  trahen\  whicf 
^^  '"^'         he  intended  to  Hogs.    2.  The  Declaration  i: 
for  breaking  and  throwing  down  20  Perches  oc 
Hedges ;   and   the  Juftihcation  fays,    Qd'  iff 
aperuer'  convefiien^  (j^  mcejjar    njla?73^    and    tha. 
might  be  u^ithout  breaking  down  20  Perche: 
of  Hedges ;   and   then   nothing  is  pleaded  tc 
the  Refidue,  as  in  Teh.  255-.  he  ought  to  havj.' 
pleaded  Non  Cut',  to  Part^  and  (hewn  in  certain 
.  to  what  Parr^   and  juftified  for  the  Refidueej 
and  therefore  J  Lidgment  was  given  for  the  Plains 
tiff,   wichouc  any   Pvefolution    concerning  th'! 
Validity  of  the  Prefcription;   or  whether  th 
Replication  was  good  without  traverfing   th 
Prefcription.    Vide  2  Lm.  i:^^j,  ^c, 
Juftifies  by         fj[  Vide  2  Lut,  1 387^  &c.   Where  the  Defer 
Uf^agerodig  ^^^^  pleads^,   that  the  Clofe /??  ^»<?,  &c.  was 
ry'away    ^^"  g^^^^  Moor  or  Common  W^fl,  in  divers  Pan 
Scones  for      of  which  were  divers  Quarries  open,  and  alf 
Kepararion     many  great  Stones  or  Rocks  lying  on  the  Sui 
DiHoufcs.  fac 
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ace  of  the  Soil  there;  and  that  the  Defendant 
vas  feized  in  Fee  of  a  Meffuage,  &c,  and  that 
le,  &c.  had   ufed  to  dig,  break,    take,    and 
:arry  away,    and  to  have  to  their  own  Vk 
>tones  out  of  the  faid  Qaarries  for  Reparation 
)f  their  Houfes ;  and  fo  they  juftify  for  a  great 
Jtone.  with  an  Averment,  that  it  was  neceffa- 
y.     The  Plaintiff  demurs,    and  Judgment  for  Quer'  De- 
he  PlaincifF^  for  that  it  was  not  (aid,   that  the  murr'^,  Ec 
itones  were  ufed    or  employed  for  Repaiis,  J^^'^*^;,  P'^o 
lu   fait  am   qd'  penes   fe    retinet    ad    reparand^  ^""^  * 
Id*  1389.  &  3  Levinz,  523, 

Jf.  Vtde  3  Lev,  160.    Where  the   Defendant  Bar  per  Cu- 
uiftified  under  a  Cuftom  for  Freemen,    and  f^om,  u  dig 
Propriecor.  of  Ships  of  £,««  R.^»  to  dig  in  the  ',%t;— ; 
Common  -  Shoar   for   Ballaft,    and    adjudged  ^^^ 
good,  tho'  they  were  no  Corporation,  it  being 
pro  bono  publico  ^  confuetudo  efi  Lex  loci^   and  in- 
herent in  the  Soil  to  ferve  any  Perfon  qualified 
toufe  ic2    Whereas  a  Prelcripcion  is  ia  a  Per- 
Ibn,   and  therefore  ou^hc  always  to  be  laid  in 
Perfons  or  EHrates    of  perpetual    Exiftencej 
but  otherwife  of  Cudoms,  as  Cufcoms  for  pi- 
ftermen  to  dry  their  Nets  in  another's  Soil ; 
alfo  to  dig  Lead  in  another's  Soil  as  far  as  he 
could  caft  his  Mattock,  &c. 

ff.  Trefpafs  for  taking  and   carrying  away  Bar,  and  ja- 
the  Plaintiff's  Goods,  2  Lut.  2^1%  &c,^  Bar,  ^fjj^;"^ 
and  that  the  Defendants  prefcribe  and  juftify  ^^^  ^^  ^^^  ' 
for  Toil  and  Cuftom  of  all  Strangers  not  Free-  portof  L^wtf 
men,  in  the  Port  of  Lym  Regis,  and  to  diftrain  Regis. 
for  Non-payment  of  the  Toll,  &c.     Plaintiff 
demurs,  Eo  of d*  per  placitum  i//'  non  apparet  utrum 
hurgus  preditV  fuit  antiquus  hurgus  a  tempere  me-  Quer'  mora- 
mord'  necne,~&c.     Defendant  joins  in  Demur-  tur. 
rer:  It  was  objected,  That  there  ought  to  have  jhat  there  is/ 
been  a  good   and  valuable  Confideration  for  no  good  Con- 
foch  Toll  in  Ports,  according  to  RoU,  Jit,  Vre.  fideradon  fo/ 

y  y   5  fcription,  t^-^  Toll,  &f 
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fcYti^tm^TL6'^,  Numb  f,  &£,  zdly^  Thatther^ 
is  no  Confideradon  alledgcd  in  this  Cafe  as . 
there  ought  to  be^  as  for  Repairs^,  &c.  Secmu 
dum  I  Sid.  257.  22  Ed.  4.  8.  a,  and  it  ought 
to  be  fufficiently  aliedged.  (;.)  That  the  Pre-; 
jTcription  to  take  the  Toll  is  Kfonfenfical,  for  i^ 
is  to  take  ratxonahtC  diftriBiorP  humoi^  rebus  mer. 
ctmoniis  ^  mercBandizis  de  e^mbufdem  Theolo?!^ 
five  Cufium  HP  Jic  debit'  ^  fslm'*  fuer  Idem  1 
2  Lut.  15-22,  &c.    And  the  Reporter  obferves!' 

iSd  .T  ^^^'  "^^  ^^^^  ^^'  ^^^  determin'd  at   that 

j^^^k      \       Time^  but  that  the  Court  ftrongly  inclined; 

for  the  Defendant :   And  Juftice  ?owd  faidi 

That  the  King  may  have  a  Port  and  Toll  with4 

out  any  Confideration  ;  and  that  one  who  hasi 

a  Port  is  obliged  to  repair  it^  or  otherwife  ha 

may  be  indided :  And  Chief  Juftice  Treby  faid, 

he  was  a  Reporter  when  the  Cafe  of  Warren 

and  Frideaux  (vide   i  Mod,  Rep,  1 04.)  was  im 

That  the       Debate ;  and  it  was  then  held.  That  the  Owners 

Owner  of  a   of  a  Port  may  have  a  Toll  by  Prefcription^, 

hZlrll  by  y^itho^t  alledging  of  any  Confideration,-  bu(i 

Prefcnption,  '"  ^^^  Principal  Cafe  the  Defendant  had  takeni 

^e.  upon  himtoalledge  a  Confideration,    £^p«rt 

ceo ,  ^u^re  Ji  ceo  ne  foit  bien  alledge^  kquel  le  Fledi 

efi  mcore  '  bon'  ;    Lufwych  of  Councel  for  the: 

Plaintiff,  Levinz,  for  the  Deferidant.  ' 

I  (hall  now  conclude  this  Head  of  Trefpafi 
fearing  this  Treatifeis  grown  above  the  intend-' 
cd  Size,    and  refer  you  to  the  General  Law- 
Tables,  and  to  the  Treatife  concerning  Tref- 
paffeSj  Fi  &  Armis^  &c. 
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Bar  /We,  &c, 

u)r  this  Head^  fee  in  the  Third  Tart  of  InftrucSbor 
Clericalis^  Bar  al  Trover^  See  alfo  the  Trea- 
tife  of  Trover. 

N'OtCy  In  the  2  Ltit,  i5'37.  Trover,  and  de-  Defendant 
dares  that  he  was  pofleffed  of  a  Waftcoat,  ^°"^^^yi 
ind  qd^  perdidit  bona  &  catalla  prediB\  and  that  gaf^bv  Ac- 
he   Defendant  found    and    converted  them,  quirtal  in 
Defendant  confeffes  the  Converfion,  but  pleads,  cens'  promifs^ 
chat  the  Plaintiff  had  difcharged  and  acquitted  ad  fihend' 
lim  inConfideration  of  a  Promife  made  by  him  ^°  ^* 
to  pay  the   Plaintiff  20  /.  &c.     Plaintiff  de- 
murs, and  his  Councel  infified  that  the  Plea  PkintiiF  de- 
was  ill,  becaufe  it  is  not  aver'd  that  the  20  s,  murs,  be- 
were  paid  before  the  Adion  brought ;  for  al-  caufe  not 
tho'  it  is  now  pleaded,  it  is  only  the  giving  of  H^^^f^^^^ 
one  Adion  in  Lieu  of  another:   But  it  was  faid  paid. 
on  the  other  Par^,  that  it  had  been  ruled,  that 
where  by  the  Agreement  there    are  mutual 
Promifes  and  mutual  Remedies,  there  fuch  an 
Agreement  is  a   good  Bar,  zJom^i'^S,  168. 
But  it  was  anfwer'd  by  the  Court,  That  the 
Point  of  this  Cafe  was  not  adjudged  in  thofe 
Cafes,   and  that  they    would  not  change  the 
conftant  Form  of  the  Law  in  pleading  in  fuch 
Cales.    Then  an  Exception  to  the  Declaration 
was  moved,  viz.  That  the  Declaration  is,   that 
he  was   pofleffed  of  a  Waftcoat;    and  after- 
wardsj   in  all  ths  Places  of  the  Declaration, 

Y  Y  4  «'s 
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It's  faid,   S»«^  S-  catAa  preMW,    which  COOldi 

E^Tod:c'«rnK°/         «fhen  one  Thing   is  only  mentioned  i 

K-      P'"^^*"^'^'/^^  "»"  -^'^"-f-.  'he  Demurrer  beinffi 

S"-f  •  General,  hut  peradv.nture  it  might   be  other! 

vvile  upon  a  fpecial  Demurrer ;  and  Judgme  Ji 

was  given  for  the  Plaintiff.    Idem  lyjS.  ^       '^ 
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Bar  inde,  ^c, 

Tr^.^aP'f,"'^'"'^*'^'  I-  ForAdionof; 
X    Wail  for  Heirs;  2.  For  Leffors;  3.  For- 

Grantees  of  Rever(ion  ;  4.  Upon  Fines,  Feoff.  . 
ments  d-.._  And  ^  May  happen  to  ba; 
brought  agamft  Affignees ;  6.  Ag.inlt  Execu-. 
tors  and  Adminiftrators;  7.  Againlf  Tenantsi 
in  Dower;  S  Guardians i  9.  Tenants  by  the; 
Law  oiE-'gla^d,  ^c.  Waft  is  affignable  to  be : 
done  ,n  Lands,  Houfes,  Woocjs,  or  Gar. 
dens,  &c^  ' 

B4r  inde,  C^c. 

Asrodry      i-     \^  relating  to  Trees,  That  they  were 
Tree5.  X\.  dry  and   dead,  &c.     Djer  351'.  Raft, 

Ent.  691.  Fet.  Intr,  121.  -^^ 

Polhras.  /:  That    they    were    Pollards,    and  dry. 

-    Mqo.  1 01.  ■  -' 

Several  Bars.       /  As  CO  Part  nullum  feck  vafiu?n,  as  to  o^her 
Part   they  were   dry  and  roiten,   and  ocher§ 

|';tor         ^'  ^^^S^^^y  ^^^^  Shrubs,   ar^d  'the  T^ee;  , 
.  ■       ■  '       grew  in  Chps,  and  he  cut  them  for  Fire-boot, 
^c.    Co^gm.joi^  ^       S  Th4 
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Jf,  That  he  expended  the  Trees  in  the  Re-  For  Repairs, 
airs  of  a  ruin'd  Barn,  &c.     Co.  Ent.yc^. 
^  The   like    for    Shingles    about  covering  For  ShingW 
loufes^  &c.   and  for  Hedge- boot.    Co.  Em. 

ff.  That  he  cut  the  white  Thorns  for  repair-  of  white 

1g    of    Hedges,     &c.       Co.   Ent.  709.      Rtpl\  Thrrns  to 

That  there  were  enough  of  black  Thorns,  &c.  ^p^^"^ 
Note^  Moft  of  the  Replications  are  Qd'  fee'    ^  ^^^' 

mfium^    with  a  Traverfe  of  the   Defendant's 

^legation. 
jf.  As    to   Part   nullum   fecit    Vaftum^    that  Several  Bars. 

thers  grew  on  the  Plow'd  Grounds^  and  he 

ut    down    the  Oak   for   Melioration   of  the 
and,  and  Maintenance  of  Husbandry.     Dyar 

Jf.  Defendant  juilifies  cutting  all  the  Trees  For  Repara- 
br  feveral    Reparations  in   and  about   Several  "°"^i^^ 
VleiTuages.    Rept."^  per  rnaimenance  de  N^rr.  and  "^^^*=^* 
raverfes  the    feverai    Reparations,    and  iiTue 
hereon.       Winch.  Ent,     1029.      Hob,   57,   Sy. 
n.  Gen.  6^1,  65-8. 

ff-  Several   Pieas   to    (everal   Particulars  of  Several  Pleas^ 
Waft.      With  a  Repi\    ad  primum  pUcltum  qd'  an<^  feverai 
horrea  d^  mmi  fuer^  bom  reparat^   tempore  dimif^  liiues. 
{ionis,  Et  pofiea  vsfiat^  per  Def\   Ifiue  thereup. 
on,  and  to  three  other  Pleas,  IfTue  taken  upon 
the  feverai  Traverfes^  De  non  Fenditione,    Rap. 
Em.  609. 

Jf.  That  the  Oaks  vjqyq  under  the  Growth  That  the 
of  twenty  Years^    Repl'  qd^  fuer  21  Annorum^  Oik^  were 
with   a   Travers'  ad'  faer    infra  20,     Rafi,  £w,  ^^  ^^^^s 
692,   698.    Vetjntr.iii.  ,  ^^^"^^• 

/."  The  Executor,  as  to  the  Woods  cut,  f^ys,  As  to  Woodls 
That  he,  in  Reverfion,  fold  to  the  lefTaror  ^utbyExccu* 
all  the  Trees  that  could  be  (pared.     Dyen^o.     ^^^^ 

Jf  That  the  LeiTor,  before  the  Grant  of  the  That  Le/Tor 
Reverfion,  (bid  the  100  Fagos  Def\  Repl'  qd'  non.  fold  to  the 
I  Brownl,  281.  I  Bro'WtJ,  374,  jj:  That  Pefendant. 
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Tbac  the  f.  That  the  Houfes  fell  down  thro'  the  Weak- 

jHoufesfel!     nefs  of  the  Timber;   Repl\   That  they  were 

We^neft       ^^^^  repair'd,  and   wafted  by  the  Defendant. 

Rafi,  691.  Vet,  Intr,  4.    Simile,   i  Brownl.  275. 

I  Brown.  375. 

By  Tenaotin     /.  Tenant  in  Dower  pleads  to  feveral  Parti- 

pow.ejr.  culars  of  filling  up  the  Ditches,  &c,  fpeciallyj 

and  Non  Cuf  to  the  red.   i  Brownl,  278.  Moo.  ^4, 

Ponds  ma-         ff-  B^ir,  That  he  made  the  Ponds  for  water- 

Jcing.  ing  the  Caule.     Co.  Ent.  702. 

That  the  f  T\\zt  the  Defendant  built  the  Wainfcot, 

Waii'if:oc       and  lightly  fixed  it  to  the  Wails  Cum  cake  & 

was  not  fixed,  fubiim^nto^  and  traverfes  that  it  was  fixed.     Co, 

^nt.  709, 
Defendant  Jp-  Defendant  pleads,  That  the  LeiTee  died 
pleads,  That  inceftate^  Et  admmflYaco\nunquam  fuit  commifs^ 
the  Leffojr  Def\  Et  qd^  terminus  Annorum  attt  ulia  pars  iH' 
diedinteitate,  ^^^  ^iquod  jus  tithm  five  interejfe  in  tentis*  pre* 
and  no  Ad-     t.^,    ■'        '',.,_,  ..  ^    .-'      -,     r  t 

minilVration     ■       P^'^  predia  LeJJee  m  'vita  \ua  atit  per  aUquam 
to  him.  adminifiratov^    mdlo  mo  do   ^jfignaf   convey  ai  feu 

Repr  That  he  ^^^^^^'  /}^er'  aiit  faB\  Repl'  qd'  Def*  ut  Exec* 
entredasExe.  de  injur  fua  propr^  in  tenta^  predi^^  intravit^  cla^ 
Cfitor,  L)e  n^ando  termi?P  prediB'  ^  virtttte  inde  pojfefs^  fuity 
iipu^  propr'  gf  f^^^p  vaj?um,  &c.  Defendant  demurs,  and 
tm  ''''''  Jii4^snt  for  the  Plaintiff,  5  Lev,  ^3,  &c. 
'  It  was  held.  That  there  is  not   any  particular 

Eilate  or  Term  in  Ejjey  a  wrong  Doer  could 
Judic*  pro  not  by  his  Claim  create  a  particular  Eftate, 
<Juer*,  and  and  fo  apportion  his  Wrong,  but  Ihould  be  a 
tha  there  may  Diffeifor  of  the  Fee  by  Neceffity,  becaufe  there 
J^/^fr''''  ^s  "^  o^^er  Eftate  in  E£e ;  but  in  the  Cafe  a£ 
Wcng  of  a  ^^r  he  had  a  rightful  Term  in  EJfs,  and  he  in 
term.  Reverfion  could  not  maintain  Trefpafs  during 

the  Term,  and  therefore  'twas  reaibnable  that 
he  fhould  have  Remedy  upon  the  Contract 
againft  him  that  claim'd  to  be  in  by  the  Coq- 
trad  :  And  Mo.  PL  126.  feem'd  to  be  admit- 
ted, that  there  might  be  an  Executor  of  his 

owp 
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Pwn  Wrong  of  a  Term.    iJent  ^6.    See  C/i/r's 
Emr.  813,  822. 

Nul  Waft  fait  to  divers  Wafts ^  Jeverat  Re- 
plications^  Traverfes  and  Amendments, 
Re  jo'  8c  Iflue,  That  he  expended  them 
for  Houfe-boot, 

ff.  "XTUeiLtit,!^^^^  (j^c.    Defendant  pleads  Bar. 
1.    V    J^^/  ^^afi  fatt:  to  divers  Wafts  affign- 
ed:    Repl'  to  the  firftj    That  the  Defendant 
raade  the  Waftr  &c.    and  traver(es,   that  he 
e^cpended  the  20  Oaks  about  Hou(c-boot,  &c^ 
The  fame  Replication  to  the  50  Oaks  in  B.  and  Repl'. 
the  like  Replication  as  to  the  Waft  affigned  in 
S,  with  an  Averment^    that  the  Trees  there 
were  Sfarfim  cref^en^-,    ^^jo\   2nd  the  Defen«  Re  jo', 
dant  takes  Iflue,  as  to  the  20  Oaks  in  M,  and 
50  in  B,  That  the  Defendant  expended  them 
for  Houfe-boot.     Idem  ij47»     This  Cafe  be- 
ing tried  at  the  Common-Vleas  Bar^  it  was  ob- 
jeded  by  Lutwyche^  the  Defendant's  Councelj  Tide  how» 
That  as  to  thofe  Wafts^  to  which  the  Defendant 
had  pleaded  N^l  Waft  fait^   That  the  Plaintift" 
ought  to  {hew  a  Title  to  the  (aid  Parcels  of 
Land  in  which  the  fsid  Wafts  vvere  affigned ;  NuI  Waft 
for  it  was  the  General  IfFae  in  this  Adion,  by  fait  the gene^ 
which  nothing   was  admitted^  and  fo  was  the  raliftie. 
Opinion  of  the  Court ;    but  the  Court  being 
inform'd^  That  the  Evidences  of  the  Plaintiff's 
Title  were   in  the  City,  Leave  was  given  tp 
(end  for  them. 

2.  That  NulWaft  fait  is  the  General  Iflue.  When  gnd 
Vide  Godk  209.    Sir  John  Gages  Cafe.     Then  where  the 
he  takes  Notice,  that  the  Statute  is  recited  in  ^'^^^UJ^fQ  l,e* 
the  Writ  in  this  Cafe^  as  by  the  Regifter  73.  k  recited. 
it  ought  to  be;  and  if  fo^  if  it  be  well  recited, 

and 
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and  he  admits  it  may,  though  more  be  m  the, 
end  of  the  Writ  chan  in  the  PremilTes  of  the 
Writ:  Cnat  in  Wad  againfl:  Tenant  for  Life 
or  Yeas^  the  Writ  muft  be  recited;  for  there 
was  not  before  any  Adion  or  Prohibition 
at  the  Common  Law;  but  contra  in  Waft 
againft  a  Guardian  or  Tenant  in  Dower,  for 
there  was  a  Prohibition  of  Waft  againft  them 
at  the  Common  Law.  5*  H.  7.  17.  It  does 
not  appear  how  the  Tryal  went  after,  but  the 
Reporter  obferves  a  great  Prolixity  in  the  Re- 
cord might  have  been  avoided.    Id.  ijjo. 

Nul  Wafl:  ^  Null  Waft  fait.     Ra^,  Ent.  589,  690,  692* 

ifait.  ^  694,   7C0.     Co,  Em,    693,  700,  708.     t^et* 

^  I'^tr,  5,  4.     I  Brownl.  276.    Hern  744.    Clift* 

*  8i8. 

Simile  cum  jT-  '  Simile  cam  (eperalibus  proteftationibus. 

prottfl:'.  ^  I  Brownl,  274. 

Non  Cur  F'  '  Quoad  partem  vafti  in  domibus  5c  bof- 

quoad  parr\     ^  cis  Non  Cul'.      Co.  Ent,  702. 

Several  Bars,      ff  '  Quoad  partem  juftificaco'  fp'ialis^   Et 

^  quoad  refid'  nullum  fecit  vaftum.    Co.  Entr. 

'  109- 
Bsr  per  Con-     JJ  '  Bar  per  Concordiam  dare  Quer*  fcrip- 
cord'-  '  turn  Feoffamenti  in  fatisfadion'  vafti,  Et  Dc- 

^  murr'inde.     Co.  Ent.  707. 
Pfotefi*  cum      f-  '  Proceft'  qd'    nullum   fecit  vaftum  pro 
placito.         ^  placito  non  attornavit  ante  conceffionem.    Co, 

^  'Ent.  701. 

Pet  viduam.       Jf  ^  Vide  placita  qd'  nullum  fecit  vaftum  poft 
^  mortem  Viri.      Ra/l.  Ent.   694.     Fet.  Intr. 

*  168. 

Qa^poflmor-  f'  '  Qd'  Quer'  immediate  poft  mortem  viri 
tem  viii  reli-  '  difagreando  ad  dimiffionem  reliquit  Tenta*, 
qmtXenta'.    <  Repl' qd'  occupavic  Tenta'  virtute  dimiffio- 

*  nis.     Ra/^  En^  690.     f^et,  Intr.  168. 

£'  Qd' 


I 

WAST.  701 

£  *  Qd'  rjullum  fecit  vaftum  ante  affigna-  Null'  vaft' 
•  tionem,    Repl'  qd'  affignaco'   h^'  fuit  per  ante  Affign'. 
fraudem,  &c.    Et  Demurr'  inde.     Co,  Ent. 
697.  &  Vlacita  Gen.  642. 
ff  ^  Nondimifit.     Co.  "Ent,  711. 
jf.  ^  Qd'  dimiffio  hdt'  fuit  Def  de  quarta  Dlmifllo  de 
parta  terrarum  except'  bofcis,    Et  Deaiurr'  Quarta  parte. 
inde.     Co.  Ent,  696, 

ff  '  Qd'  J.  S.  demifed  one  Fourth  Tart  of  the  Simile. 
Fremijfai  to    him^    referring  the  whole  Royalty^ 
Et  Demurrer  inde.     i  Brown.  371. 
jf.  '  Qd'  dimiffio  fad'  fuit  fine  impedimen-  ^^^'/^  "^^^^^^ 
to  vafti^  Demurr'  inde.     Co.  Ent.  694.  menc. 

ff,  y  Def  cogn'  Dimiffionem  &  Affignatio-  DeP  non 
ncm,  fed  plirat'qd'anteirrotiacon'fcripti  Lef-  ajitom'ad 
for  levavit  finem  Quer'  infeodo^  Et  qd  Def  finem. 
non  attornavit  ad  hnem,  Et  Demurrer  inde. 
4  Co.  69. 

Jf  Concerning  a  Recovery  pleaded  in  Waft.  Recovery, 
Fide  2.  Lut.  i5'49j  i^o. 

Jf  ^  Qd'  Quer'  nichil   habet  in   reverfione  Nihil  in  Re- 
^  tentorum'.    i  Brownl.  z'-j-j.  &  i  Brown,  313.    vertion'. 
Jf.  '  Ad  partem  vafti  non   dimifit^    quoad  Several  Bars, 
refid'  qd'  Quer'  nichil  habet  in  Reverfione 
tentorum'.     2  Anderf  93. 

ff.  ^  Qd'  Rcmanere  terrarum  in  callio  difcen-  Remanet* 
debat  alii^    qui  eft  inde  feit'_,  Et  Demurrer  alii, 
inde.     ?lo.  443. 

(f.  *  Def  coen  dimiiionem,  fed  plitat'  con-  Def  cogn' 
ventionem  de  conceffione  in  feodo  fuper  Li-  Jr V^"     , 
cenc'  obtinend'  de  Alienatione  in  Mortmain  Convendon' 
J.  &  alii  feoffaver'  Prepoit'  &  Scholar'  per  ^^c.  &  Tra-' 
Licenc'  &  levaver'  finem  eis  qui  funt  feit',  Et  vers'  qd'  Re- 
travers'  qd'  Reverco'  difcend'  ai  D.  &  Exit'  verco*  di- 
inde.     Rajt.  Ent,6^u  ^^'"^'• 

ff,  *  Bar,  pur  ceo  que  eft  mefme  Eftate  pur  MefmeEdate 
vie  in  remainder',     Placita  Gen,  675-.  pur  vie. 

i/:  ^  Non 
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/  ^  Not!  dimifit  modo  &  forma.  Exit'  fuper 
'  mde  Ve'  fa'  agard  prox'  Hundred'  eo  qd' 
^  O^uer'  eft  Dominus  Hundredi  ubi  villa  eft, 

*  6CC.     PlacitaGe?K66^. 

'  Nota,  qd'  fur  Ve'  fa'  agard,  Jur'  interim 

*  videant  tenca'  vaftac'.     Fe^  lntrac\  167. 

*  Ha'  Cor'  Jur'  continuat'  tarn  pro  defcu' 
y  Jur'  quam  defcu'  Vifus.    i  Towns  Jad,  \ 96. 

'  Jul*'  comparen'  videant  tenta'  vaftat'  fub- 
^  pena.    Co.  Ewf.  708. 

Where  the  View  of  the  Jurors  is  requifite. 
Fide  2  Saund.  25:4,  255*.     Et  vUe  foftea, 

Ifthe  Officers  retorn,  that  the  Jurors  had 
the  View  ;  yet^  if  the  contrary  appear  by  Exa- 
mination at  the  Tryal,  the  Retorn  lliall  not 
conclude  any  of  the  Parties.    Id,  2^^. 

/.  Vide  2  Lut,  15-^,  (^c\  Brief  in  Waft, 
in  which  the  Plaintift*  entitles  himfelf  to  the 
Reverfion  expedant  upon  an  Eflate  for  Life 
in  the  Defendant  as  CouHn  and  Heir  of  IV.  W, 
and  counts  accordingly  \  and  the  Defendant 
pleads  in  Abatement  of  the  Writ,  That  the 
faid  W,  W.  devifed  the  faid  Reverfion  to  the 
Plaintiff,  and  the  Heirs  of  his  Body,  and  tra- 
verfes the  Difcent,  &c.  which  was  confefled 
and  avoided  before  by  the  Devife.  PJaintijfF 
demurs  generally,  and  the  Exception  was, 
that  the  Addition  of  the  Traverfe  had  made 
the  Plea  ill,  but  it  was  adjudged  that  the  Plea 
was  good  ;  but  it's  obferved,  That  if  the  Ex- 
ception had  been  ftiewn  for  Caufe  of  Demurrer, 
the  Plea  had  been  ill.  Judgment  Qd'  breve 
c^Jfdur.     Idem  i<^^%. 

Afterwards  a  new  Adion  was  brought,  and 
by  Conienc  the  Defendant  pleaded  Nul  Wafi 
fait^  and  was  at  Liberty  to  give  any  (pecial 
Mater  in  Evidence  :  And  at  the  Tryal  at  Tork 
before  Juftice  VoweU^  to  ftay  the  Tryal  it  was 
objeded,  That 
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That  none  of  the  Jurors  had  the  View  of  the  ObjeQfon  to 
Place  wafted,  and  upon  Examination  it  ap-  ^^y  the  Try- 
pear'd  to  be  ib^  and  thereupon  the  Tryal  was     * 
ftay'd,   Et  ftc  materia  dormivit. 

The  Reporter  oblerves.  That  the  Examina-  Examination 
tion  ought  to  be  upon  the  true  Saying  of  fix  ofthsView. 
of  the  Jurors^  and  that  is  fufficienir.    Id.  \(^^<^, 

But  if  the  Jury  be  fworn,    that  they  are  If  the  Jury 
knowing  of  the  Place  wafhed^   it  is  fufficient.  tnow  the 
altho'  they   are  not  fworn  whether  they  had  ^^^^^  wafled. 
the  View. 

That  if  Waft  be  affigned  in  feveral  Places,  Ifinfeveral 
and  the  Jury  had  not  the  View  of  them^  the  Places. 
Jury  may  find  Null  Wa^  fait.     Id,  i5')'8. 

That  if  the  Place  wafted  is  fhewn  to  the  Place  lliewn 
Jury  by    the  Plaintiff's  Servant;    if  ic  be  by  by  piaindit 's 
Command  of  the  Sheriff*  it  is  fufficient.    Id.  Servant. 

And  (ce  2  Saunders  254^  25^,  &c.   Green 
'verf.  Cole  in  Error. 

See  the  late  A(5t  for  Amendment  of  the  Law^  4  &  J  ^»*, 
when  the  View  of  a  Mefluage,  S'c.  fhall  be  ^^-  \^-  con* 
neceflary^  a  fpecial  Writ  of  Dij^ringas  or  Ha.  E^P^^gthe 
heas  Corpora  may   be  iffued  by  the  Court ;   by         ' 
which  the  Sheriff*,  or  fuch  other  Officer  to 
whom  the  faid  Writs  (hall  be  direded^  ffiall  be 
commanded  to  have  fix  out  ofthe  firft  Twelve 
of  the  Jurors  named  in  iuch  Writs_,  or  (bme 
greater  Number  of  them,  at  the  Place  in  Que- 
ftion,  (bme  convenient  Time  before  the  Tryal, 
who  then  and  there   fhall  have  the  Matters  in 
Queftion  (hewn  to  them  by  two  Perfons  in  the 
faid   Writs  named,    to   be  sppoivsted  by  the 
Court;  and  the  faid  Sheriff,  or  other  Officer 
who  is  to  execute  the  faid  Writs,  (hall,  by  a 
fpecial  Retorn  upon  the  fame,,  certify.  That 
the  View  hath  been  had  according  to  the  Com- 
mand of  the  faid  Writs.    See  Fourth  Part  of 

Injiru^or 
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InfiruBor  CUricalis^    after   the   Epiflle  to  the' 
Reader. 

Note,  That  by  Stat.  8  &  9  ^.  3.  C^,  1 1.  Jc 
is  enaded.  That  in  all  Actions  of  Waft  and 
Debt  upon  the  Statute  for  not  fetring  forth  of 
TycheSj  where  the  Damage  found  by  the  Jury 
fhall  not  exceed  twenty  Nobles;  and  in  all 
Suits  upon  Writs  of  Scire  Facias^  and  upon  Pro- 
hibitions, the  Plaintiff  obtaining  Judgment, 
or  Award  of  Execution,  after  Plea  pleaded, 
or  Demurrer  joined  therein,  (hall  recover  his 
Cofts  of  Suit ;  and  if  the  Plaintiff  become 
nonfuitj  or  diicontinue,  or  a  Verdid:  pafs 
againft  him,  the  Defendant  fhall  have  Goiis 
and  Execution  for  the  fame. 


Copyholder  for  Life  demurs  to  Narr,  of 
him  in  Remainder, 


Demur  t*  al 
Narr*. 
Q.  If  fuch 
Action  doth 

lie. 


IftheCon- 
verfion  be  of 
a  greater  Va- 
lue, d^f. 


SEE  5  Lev/  i;o.  An  Adion  on  the  Cafe 
brought  by  him  in  Remainder  againfl  a 
Copyholder  for  Life  that  committed  Waft, 
and  upon  Demurrer  to  the  Narr.  fbme  held  no 
fuch  Adton  did  lie,  others  that  it  would,  and 
that  the  Damages  might  be  very  well  affefs'd  ;- 
and  hereupon  the  Cafe  was  intended  to  be  ad- 
journed into  the  Exchequer  Chamber,  but  then 
was  not,  fo  it  was  thought  the  Parties  agreed. 
7^.  151,   i;2.     VideDoB.  Demurr.  ^4,    55-. 

Note^  In  I  Le'v,  509.  it  is  faid,  That  the 
Converfion  of  a  Brew-houfe  into  Tenements, 
altho'  of  greater  Value,  is  Walt;  and  there 
it's  made  a  Qtf^re  in  Waft,  QuU  fecit  vaflum 
'vendition^  d^  deltruBionem^  and  the  Jury  find 
the  Waft^  but  not  the  Vendition,  if  it  be  mate- 
rial, and  it  feems  not.    Vide  2  Saund.  2J5. 


By 


WAST.  705 

By  2  Smnl  254.    An  Adion  of  Waft  lies  That  Waft 
tiot  in  Ancient  t>emefne,  becaufe  they,  upon  ^^^^  ?°^ '" 
Default  at  the  Grand  Diilrefs,  cannot  make  a  1".!"^"^  ^'' 
Writ  to  the  Sheriff  toi  enquire  of  the  Walt^ 
as  the  Statute  appoints.       " 

But  that  an  Adion  of  Wall  is  well  main-  ^Vaj^  ,;n  j^^n^ 
tainable  in  Z.fl»<^<>w  by  Cuftom.    Idem  2^^,  don 

That  Waft  lies  not  againft  the  Baron  after  Nocagainft 
the  Death  of  his  Wife,  Tenant  for  Life,  i  Lut.  Brx  after 
672  Wife's 

^  Death. 

The  Conchfion  of  this  FOLD  ME. 

FOR  Judgments^  and  other  Procefs  in  Waft,  Reference  fot 
I  refer  you  to  the  two  General  Lavf-TaMeitJ^^^^^^^^'^^ 
and  fo  conclude  this  FIFTH  VOLUME.     ^'^• 

(^  Obferving,  from  the   Statute  of  8  &  9  Cofts  for  the 

^.  3.  ca.  II.     That  if  any  Perfon  fhall  com-  defendants 
_.  ^  rr*  J  Arv*       upon  Demur* 

mence  in  any   Court  of  Record  any  Action  j-ers  and 

or  Suit,    wherein  upon   Demurrer  Judgment  Writs  of  Er- 

ihall  be   given  againft  the  Plaintiff,  or  Defen-  ror. 

dant :     Or  if  at    any  Time,   after  Judgment 

given  for  the  Defendant,  the  Plaintiff  fhall  fue 

a  Writ  of  Error,  and  the  faid  Judgment  ihail  b@ 

affirm'd,  or  the  faid  Writ  difcontinued^  or  the 

Plaintiff  nonfuk  therein  ;  the  Defendant  fliall 

have  Judgment   to  recover  his  Cofts  againft 

fuch  Plaintiff,    and  Execution  by  Capias  ad  Sa-' 

tisfaciendum^  Fieri  Facias^  or  Elegit^. 

And  again,    by  the  Statute  4  &  5"  ^nna,  4-^  S  ^nna, 

ca,  \6.    For  Amendment  of  the  Law,    whereby  J\'^'  ^^^ 

it  is  lawful  for  any  Defendant  or  Tenant  in  any  Jq^I^^q^^x 

Adion  or  Suit,    or  for  any  Plaintiff  in  Reple-  Matters* 

vin  in  any  Court  of  Record,    with  the  Leave 

jjofthe  fame  Court,  to  plead  as  manyfeveral 

Matters  thereto  as  he  fhall  think  neceflary  for 

bis  Defence. 

Z  z  Provided 
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But  Cofts  up.     Provided    neverthelefs.   That  if  any  fuch 

onapsmur.  Matter  fhali,   upon  a  Demurrer   joined,  be 

rer.  &t.        judged  infufficient,  Cofts  fhall  be  given  at  the 

Difcretion  of  the  Court,  &c.  as  is  before  ob* 

ferved  in  Replevin  at  the  beginning  thereof. 


FINIS. 


THE 


*  TJAR  al  Obr  fur  Arbitrement,  hyjhort  Re. 

*  X3    ferenceSy  ViZ. 

^  Qd'  Nul  fecer'  Arbitrium,  Rcpl'  per  Arbi- 
^  triu%  Rejo'qd'  nullum  talefecer'  Arbi- 

*  trium^  Pag.  j- 
^  Simile  fur  Traverfe  qd'  C.  &  Confiliuni 

^  fee'  Arbitrium,  ihid, 

*  Qd'  Scriptum  talem  in  fe  contihet  Gondt: 

*  tionenr^  and  fo  pleads  nvithout  Oyer^    ibid^ 

*  Qd'  Arbitrator'  fecer'  Scriptum  Arfcitrii 
^  indentat' modo&  forma  fequen',    ihld. 

^  Qd^   uh'  Arbitrator'  obiit  infra    tenipus^^ 

*  &c.  Repr  qd'  fuit  fuperftes  infefto,  &Ci' 

ibid. 
^  Qd'  Def  fee'  res  arbitrat^,  Repl'  hbh  folvic 

*  denar',  &c.  ,4, 

*  Qd' Arbitratores  fecer'  Arbitrium  in  hec 

*  verba,   &  Def  performavit  omnes  in 

*  omnibus^  Repl'  per  Breach  ai5gn',  & 
^  Rejo'  al  Breach^  i^ii. 

^  Qd'  Def  obtulit  ^mami  Pifcium  arbitrat' 

*  &  Quer'  recufavit,  Repl'  qd'  arbkraver' 
\  quatiior  Semas  &  alias  res,  .  ibid^ 

*  R^pl'  per  tale  Arbitriumv   but  fij^gns  no 
*^  J5>^e^f/6,  &  Demurr' inde,  ibid. 

*  Al  Bar,  Repl'  qd'  X)^?  exoneravic  Arbitra- 

^  tores^  Def  Deitiurr',-  ibid^- 
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^  Pro  placito  qd*  non  deliberaver'  Arbitriufn» 
^  Repr,  Breach  &  Demarr'^  Pag.  ^ 

*  Qd'  Arbitrator'  nee  Umpirator*  fee'  Arbi- 

*  trium,   Repl'   &  Breach  aflign',  Rejo' 

*  qd'  nullum  ra'e  fecer*  Arbitrium,      iW. 

*  Bar  per  Arbitrium  prour  patet  per  Scrip- 
'  turn  prolat'^  Repl'  qd'  Def  non  exone- 
^  ravic  Quer'  juxta  Arbitrium,  Rejo' qd* 

*  exoneravit,  Demurr'  eo  qd'  non  mon- 
^  ftrat  quomodo,  ,    ihid. 

Bar  al  larg ,  Qd'  Arbitrator'  null'  fecer'  Ar- 

*  bitrium,  Repl*  per  Arbitrium  fa(5t'  &  pro- 
^  teftando  qd'  Def  non  performavic  aliqua, 
^  pro  placito  qd'  non  (blvit  denar^     p.  5'.  &c. 

Simile^  p.  20 
Aliter^    per  nullum  fecer'  Arbitrium,  Repl* 

*  qd'  fecer'  &  aflign'  Breach  abfque  proie- 

*  ftando,  &G.  Et  Rejo'  null'  tale  Arbitrium, 

Def  pet' auditum  Condition',  &placitat'nuir 
^  fecer'   Arbitrium,    Repl'  per  Arbitrium 

*  fad\  8c  Breach  pro  non  folution'  denar', 

9,  &c. 
Nullum  fecer'  Arbitrium,  Repl'  qd'  Umpi- 
^  rator  fec'^  Rejo'  qd'  revocavit  Submiflio- 
^  nem,  Surrejo' non  revocavit,  EtllTue.  ii, 

12,  &c. 
'  T0t&  Notes  thereupon   as  to   a  Countermand^ 

15^  &C. 
Nullum  fecer'  Arbitrium,  &c.  Repl'  qd' 
'  fee',  and  (liews  the  Award  \  and  the  Defen* 

*  dant  demurs^  14,   I  J" 
^  Obj.  That  the  Award  was  made  all  on  one 

^  Side^  \6 

Def  plitat'qd*  Arbitrator'  fecer'  Arbitrium 

*  pro  folutione  denar'  &  deliberation  Gene- 
V  ralis  Relaxation' quos  Def  fee',  Repl' qd' 

,,*  non  folvit  denar*,  and  tenders  JJfue.     Oefen- 

*  dant 
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^  4ant  rejotns  hy  JVay  of  Efiofpel^  and  the  Vhtn^ 

*  tiff  demurs  in  Law^  Page  i?^  i8 
ObjeQion^  That   the   Plaintiff  could  not 

here  have  Judgmen  t,  having  not  fhewn 

the  other  Part  of  the  Award,  19 

Defendant  afterwards  aided  in  Equity, 

20 

*  Bar  per  Null  Award,    and  the  Vlaintiff  ftts 

^   forth  an  Award  to  fajf  Money  at  the  Houfe 

*  of  a  Stranger^  &C.  ^^id. 
'  Bar  per  Arbitrium  faft'  &  Def  (blvit  denar\ 

*  Repr  qd'  non  folvit,  ihid. 
Plaintiff  fees  fonh  an  Award  concerning  Dila- 
pidations, 21 

Plaintiff  fets  forth  an  Award  made  by  the  Um- 
pire,   &c,  ibid, 

^  DeP  plitat'  qd'  Arbitrium  pro  folutione  de- 
^  nar*  al  Eftranger  pro  ufu  Quer'  in  Sub- 
'  miffione  eft  Vacuum,  21,  21 

*  Ad  nullum  fee'  Arbitrium,  Repl'  per  Arbi- 
^  trium  fad'  pro  folutione  denar'  ad  fhopam 

*  fcrib^,  "with  an  Averment^  that  the  Def  en. 
^  dant  might  ha've  paid  it  there.  ^2,25 

A  like  Averment  as  to  the  Place  of  Pay. 
ment,  24 

Averment  qd'  nulla  ABio  de  novo^  ibid, 

A  like  Averment,  Et  Rejo  fer  non  fee*  tak  Arbi- 
trium df  W*^i  ■    ^4>  2  5 

A  like  Averment  in  Repl\  Qd'  nulla  ABio  de 
novo  •  Rejo\  Qd^  ABio  de  novo  j  Quer'  Demun'^ 

2y,   26^   &r, 

Obj.  I.  That  the  Award  of  SatisfaSion 

extended  beyond  the  Subrpiffion,      16 

2.  That  by  the  Releafe,  the  Submiffion 

Bond  would  be  releafed,  ibid, 

Arbitrement   fait   puis   darrein   Continuance, 

Frocefs  continued,    Demurr  al  caption'  Jur\ 

Zz  ^  with 
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With  Reference  to  the  Arbitremcnt,  RepP  per 
Nul  tiel  Arhhrement  fau  &  IffUe,  Page  27,-28 
Bar,  That  the  Defendant  offer'd  to  pay  thQ 
Mvoney3  and  the  Plaintiff  refufed  it  •,  Plain- 
tiff replies^  the  Money  was  to  be  in  Satif- 
fad:ion  of  all  Controverfies,  and  that  the 
Defendant  did  not  offer  to  pay.  Defendant 
demurs^  28,  29 

Obj,  That  by  Plaintiff's  concluding  to  th^ 
Country^  Defendant  was  deprived  of  9 
Traverfe,  29 

Mar  per  pJul  Award  fait^    Repl'  per   Award  ore 
Urns,  Defendant  deniurSj  and  Plaintiff  joins 

in  Demurrer^  ^^3  31%  &^- 

Obj,  I.  As  to  Award  of  Law-Charges,  circa 

placita  prsdiS\  no  Suit  being  mentioned 

before,  3  2 

;  3.  As  to  the  Uncertainty  of  the  Charges. 

,  •  ibid, 

4.  That  there  ought  to  have  been  aCaufe 

of  the  fir  ft  Adion  (hewp^  ibid, 

*  Nullum  fecer'  Af bitrium .  Repl   per  Arbitrjl 

*  urn  fa  it',  Ef  qd'  parat' &  oblat'  fuit  fore 
^  deliberat'  DqV  tali  die^  fed  nee  DeP  neq 
^  aliqms  pro  eo  ven'  ad  idem  recipjend*  & 

*  aflign  Breach  pro  non  folutione  denar', 
^  &c.  Re  jo'  qd'  Arbitrium  fed  indentatf 
^  non  parat'    five  oblat*  fuit^  &c.     Qucr' 

*  Demurr',  Secundum.  2  Sattrtd.  Rep.  with 
f  ftverat  Notes   thereon^    3.^,  34,  &c.  &  5*2, 

'5*  3-    See  after, 
Qkj,  That  the  Rejoinder  was  a  Depar- 
ture from  the  Bar^  ^6 
2.  That  it  ought  to  h^ve  been  concluded 
al  pais^                                                       ^  y 
^  Qd'  Arbitratares  nullum  fecer'  Arbltriurn 

*  in  Scriptis  vel  per  Verbum  Oris,  Et  qd* 
^  nominaver'  un'  F.  Umpriator' qui  nullum 
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^  fee'  Arbitrium  infra  tempus  limitat',  &c, 
^  Repr,  that  the  id  Umpire  made  an  Award 
^  Ore  tenus.   Def.  demurs^  PagegS,  39,  &a 
The  Queftion  was,   Whether  Arbitrators 
having  Power  to  name  an  Umpire,  may 
name  a  fecond  if  the  firft  refufes.  Several 
Points  fettled.  41 

The  like  Bar.  '  Repl\  That  the  Umpire  made 
an  Umpirage,  andaffigns  a  Breach  for  Non- 
payment of  Money,  4^ 
A   like  Bar,   That  the  Arbitrators  made  no 
Award.   Repl%  That  the  Umpire  made  one, 
and  Breach  aflign^d    for  Non-payment  of 
Money.     Defendant  demurs,           42,  45 
Ohj.  That  rfie  Defendant  was  not  bound 
to  perform  the  Award,    the  Condition 
in  ea  Parte  being  infenfible,           44^  4$ 
The  Defendant  prays  Oyer  of  the  Condition, 
•    and  that  of  the  Award  ^    and  the  Plain- 
tiff (ets  forth  a  Verbal  Award,  and  Defen. 
dant  fays  he  offer'd  to  pay,   and  that  the 
Plaintiff  refuled  to  accept.    Refl\  That  he 
pfler'd,  but  yet  had  not  paid.    Defendant 
demurs,                                    46,  47,  d^r» 

1.  Replication  adjudged   idle,    yet  Judg- 
ment  pro  ^er\  49 

2.  Where  there  needs  no  Affignment  of  a 
Breach,  ihid, 

^  Qd'  Arbitratores  nullum  fecer'  Arbitrium, 

*  deliberand'  partibus  apud  S.  Kepr  qd'  duo 

*  Arbitrator'    fee'   Arbitrium,     and   affign$ 

*  Breach  for  Non-payment  of  Money.     Deftn^ 

*  dant  demurs  cum  Caufis,  That  one  of  the 
'  Arbitrators  had  not  ftgned  cr  fealed  the 
f  Award,  &c.  49^  &c. 

Ol?j.  If  Scilicet  be  traverfable,  the  Day  of 

the  Award  being  not  precifely  allisdged 

but  only  by  a  Scilicet.  f  i: 

Z  4  fkas 
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fleas  and  Ohfervatiom  relating  to  Arbi- 
trament ^  taken  from  Lutwiche'x  En- 
tries  and  Reports,       Page  51,  52^ 

DEbt  upon  Bond  againft  an  Executor  to 
psrform  an  Award.  Bar  per  Islul  fee 
Arbttrium.  RepF  ^  monfirat'  Arbitrmmy  an4 
Breach,  thac  theTeftator  did  not  pay  upon 
Delivery  of  the  Award,  without  faying  Vel 
mqmm  pofiea-y  and  the  Defendant  demurs, 

Obj.  An  Objedion  was  fo  the  Replicatioti 
of  Payment  upon  Delivery  of  the 
Award,  ibid, 

J^ar  per  Nd  Agar d.  fait,     Repl\  and  fhews  the  * 
Award,   and  avers  that  the  Plaintiff  was 
ready  at  the  Day  and  Place,  and  tendered 
the  Money  awarded*  and  that  none  was  there 
ready  to  receive  it,  and  that  he  was  always 
ready  afterwards;  and affigns Breach, That 
the  Defendant  had  not  delivered  him  quiet 
Poffeffion  of  the  Meffuage,  &c    Defen- 
dant demurs,  5*2 
Excep,  I .  Here  is  an  Exception  taken  againft 
the  Time  of  a  Releale  awarded,  p,  f  5 
2.  And  another  againft  the  Time  of  the 
Delivery  of  the  Award.                    5*  5 
Debt  upon  a  Bond  to  perform  the  Award  of 
an  Umpire.    Bar  by  an  Award  for  Defen- 
dant  to  pay,    and  then  to  releafe;   and 
avers  he  paid,   and  was  always  ready  to 
make  the  Releafe,  &c.    Repl\  Shewing  an 
Award  over,   with  an  Averment  that  the 
Defendant  had  not  paid  j  but  takes  no 
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Iflue  upon  it,  but  traverfes  the  Umpire  had 
awarded  only  as  the  Defendant  had  alledg'd^ 

Page  Hi^  54 
Exceptmty    That  here    was    m    fufficient 

Breach  alledged  in  the  Replication,  and 
that  he  ought  to  have  concluded  to  the 
Country.  f^ 

II.  That  notwithftanding  that,  yet  the  De- 
fendant's Bar  was  ill.     See  the  Relblution 
there^  and  alfo  as  to  the  Traverfe.  5*4, 5*  5* 
Defendant  pleads^  That  neither  the  Arbitra- 
tors, nor  the  Umpire,  made  any  Awards 
Plaintiff  fhews  an  Award  of  the  Umpire, 
and  Breach  for  iSJon  payment  of  5  /.    De- 
fendant demurs,  5-6,  &c^ 
Excep.  I.  That  the  Award  was  void  as  to 
Strangers^  and  (b  void  in  toto,  5-^ 
2,  That  it  was  not  final^  being  to  pay  5  /. 
towards  Law-Charges;                        5-7 
pebt  upon  a  Bond  to  perform  the  Award  of 
an  IJmpirc,  fo  that  the  Award  be  made  in 
Writing,   or  by  Word  of  Mouth  befor^t 
Two   Witni^flfes.      Bar  per  Nul  Agard  fait 
by  the  Arbitrators,    pr   by  the  Umpire. 
Repl\  That  the  Umpire  made  an  A»vard 
Ore  Tems^    but  'tis  not  (ajd   before  T\vo 
Witneffes.    Defendant  demurs^  ani  Judg- 
ment for  the  Defendant  for  that  fault  in 

the  Replication,  y? 

far  fer  M  Agar d  fait.  Repl\  TAat  the  Ar- 
bitrator  awarded  that  the  defendant  fliould 
pay  the  Plaintiff  12/.  Et  (jd' Def  abduceret 
equam  ^  pullam  fiiam  frow  the  Plaintiff, 
and  Breach  for  Non- payment  of  the  12/. 
and  Defendant  demurs,  5' 8 

Exception  \yas  to  this  Award,  for  that  the 
DeferltJant  was  to  take  Goods  out  of  the 
Plaintiff's  Poffeflion,  -   ihid. 

"    '  The 
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The  Defendant  pleads  NulAgardfait  per  Au 
hitratores^  but  that  they  nominated  an  Urn- 
pire:,  who  awarded  that  the  Defendant 
fliould  pay  the  Plaintiff  40 /.  which  he  had 
paid.  Replication  after  Oyer^  That  he  hadi 
not  paid  the  40  /.  Et  hoc  petit ^  &c.  and  the 
Defendant  demurs.  Page  5*8 

1.  Ohje^ion^  That  the  Award  was  only  on 
one  Part.  ihid^ 

2.  OhjeElion  was  againft  the  Authority  of 
the  Umpire.  J9 

Debt  upon  Bond  to  perform  an  Award,  Ita 
••    ej^  pat  de  VremiJJls,     Bar  per  ISiul  Agar d  fait ^ 
Repl'  and  Plaintiff  (hews  the  Award,  and 
Breach  for  Non-payment  of  1 1  /.  fecundum 
formam  &  affeBum  Arhitrii  prediB\    Defen- 
dant demurs,  J9»  60 
Excep.  I .  That  the  Breach  was  not  alledged 
as  to  the  Day  awarded  for  P^ment.  60 
Excep,  2.  Was  as  to  a  Releafe  awarded  as 
to  the  Bond  of  Submiffion.  ibid. 
The  Defendant  pleads  in  Bar,  No  Award  or 
Umpirage  made.     Plaindff  replies,  and 
3iews  the  Award  of  the  Umpire  j    and 
Bjeach,  that  the  Defendant  had  not  paid 
hmziL  1^  s.     Defendant  demurs,       61 
Exm^  I,   Whether  the  Award  being  It  a  qd* 
fi<^^^  and  fo  conditional,  was  final,    ibid, 

2.  As  ♦yo  the  Delivery  of  Books  in  Boxes 
being  uncertain.  ibid, 

3.  As  to  no  Time   being  appointed  for 
Execution  of  Releafes.  ibid. 

4.  As  to  a^efervation  made,  that  he,  &c, 
might  valut  the  Goods  loft  or  miflaid.  6l 

Debt  upon  Bona  to  perform  the  Award  of 
Two  Arbitrators,  to  be  under  their  Hands] 
and  Seals,  C^c,  Bar  per  l<!ul^Agard  fait^ 
I^^tl\  That  the  Arbitrators,  Ceper'  fuper  ft 


y 
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ems  Arh'itfli  prediB*  per  fcriftum  [mm  inden- 
tat\  &c,  Arhitrat'  fuer  ord'maver\  &c. 
(without  the  Word  Et,)  that  the  Defendant 
ihould  pay  to  th«  Plaintiff  66  /.  at  Semck 
frediB\  Senock  being  not  before  mentioned. 
Vef  moratur^  Page  62 

Excep,  I .  For  not  averring  the  Award  was 
under  their  Hands  and  Seals.  ihld. 

2.  As  to  the  Word  [_Et'\  being  omitted.  63 

3.  As  to  Senock  fredi^\  Senock  not  being 
named  before.  ^^id. 

Pefendant  pleads  Nul  Agard  fait.  RepV  & 
monflre  le  Agard^  and  Breach  for  Non-pay- 
ment of  30  /.  Rejo\  That  the  Plaintiff  T. 
mn  fuhmifit.     Defendant  demurs,  64 

Exception  was,  That  T.  was  no  Party  to 
'   the  Submiffion,  &c.    And  herein  it  is 
fliewn,  ^*^^*^- 

1.  When  an  Award  fliall  be  good  by  rea- 
fon  of  Equity^  &c,  i^id^ 

2.  Alfo  where  a  Thing  awarded  to  be 
done  to  a  Stranger  to  the  Submiflion 
fliall  be  good.  ^f 

3.  Alfo  where  an  Award  (hall  be  good^ 
though  a  Releale  is  awarded^  by  vvhjch 
the  Bond  of  SubmifGon  ftiall  bej  r^lea- 
(ed.  -.  -^    ii,ii 

Narration  upon  a  Bond  to  perform  anil^wkfd, 
upon  a  conditional  Submiflion.  Bar,  that 
the  Defendant  bad  paid  the  Plaintiff  the 
5-0/.  but  that  the  Plaintiff  had  not  appoin- 
ted any  Time  and  Place  when  and  where 
the  Defendant  (hould  make  publick  Con- 
feflion  of  his  Offence.  Plaintiff  fhewsj  that 
the  ^o/.  were  pro  Cufiag*  feBe^  &c.    And 

^  that  upon  Payment,  the  Parties  fhould  give 
Releafes,  and  that  he  had  appointed  a  Place 
and  Time,  c^^.  and  had  given  the  Defen- 

dant 
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dattt  Notice,  and  that  the  Defendant  had  not 
paid  the  fo/.  Defendant  demurs,   Page  65: 
Notwichftanding  (everal  Exceptions^   the 
Award  was  held  to  be  good,  niutual> 
and  reciprocal^  as  to  the  f  o  /.  but  not 
good  as  to  the  Time  and  Place.         66 
The  Defendant  pleads  Nul  Jgard  fait :  The 
Plaintiff  fhews  the  Award,  and  Breach  for 
Non-payment  of  28/.  12/.  ^d.    Defen- 
dant demurs,   where  another  Perfon  was 
Party  to  the  Submiffion,  66 

Bar  per  Nul  Agard  fait.  RepP,  and  Breach, 
that  the  Defendant  had  not  paid  the  100/. 
awarded  to  the  Plaintiff.  RejV,  That  the 
Controverfy  was  concerning  a  whole  Per- 
fonal  Eftate,  but  that  the  Award  was  not 
of  the  whole  Perfonal  Eftate.  Plaintiff  de- 
murs,  66 

Ohj,  I.  That  the  Rejoinder  was  a  Depar- 
ture from  the  Bar.  ibid. 
2.  That  the   Rejoinder  was  apparently 
falfe,  the  Award  fet  forth  being  both 
full  and  final.  67 

Heferences  to  Precedents  of  Bars  to  ASiom 
of  Dehty  Mpn  Arhitrement  without  Spe- 
daltjf.  6y 

References  to  Bars  de  Arbitrement  in  Cafi 
liir  Afliimpfit.  68 

VIZ. 

THAT  the  Arbitrator  would  not  make 
the  Defendant  any  Allowance  of  4  /. 

68 
Non  Affumpfitj  and  Verdid  fro  Quer'^y  ihid. 
Solvit  nl  fart%  &  Releafe  al  rejid^y  ibid. 

No 
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No  Arbitrement  deliver'd,  or  ready  to  be  de- 
liver'd.  R^pl',  That  it  was  made,  and 
ready  to  be  delivei'd,  and  IfTue.     Page 68 

Further  Ohfervatiom  concerning  Avpards^ 
mth  feveral  Authorities  from  the  late 
Reports  relating  to  Avpard  and  ZJnfpi* 
rage  by  Way  of  a  Summary^  &c.         68 

VlX. 

TTMpire,  where  barr'd  as  to  Part,  and 
WA  where  not,  68 

Where  the  Arbitrators  and  Umpire  have  the 
feme  Time,  >>;... k         69,72,75 

As  to  Defertion  by  Arbitrators,  6^ 

When  the  Arbitrators  are  left  to  choole  an 
Umpire,  ibid. 

Where  Arbitrators  had  to  2  Marcii^  and  if 
not  agreed  then,  to  the  Umpire  by  them 
eleded,  and  they  elefted  one  3  Marcii, 

ihid, 

Ufual  Courle  of  Submiffion,  and  Things  ne- 

ceflary  to  make  a  good  SubmiflSon,        70 

Concerning  Payment  to  a  Third  Perfon,  ibid. 

As  to  the  Arbitrator's  Time  before  Umpirage, 

ibid. 
When  they  may  nominate  an  Umpire,  ihid» 
Submiffion  to  Four  to  be  fignified  by  Two, 

ibid. 

What  if  the  Defendant  hinders  making  the 

Award,  71 

Concerning  the  Date  of  the  Submiffion  Bond, 

ibid. 
Concerning  the  Place  of  the  Award  made, 

ibidn 

Con- 
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Concerning  an  Award  by  Word  of  Mouthy 

Page  71 
Of  an  Award  to  pay  the  Charges  of  a  Suit, 

Where  the  Money  awarded  ihall  be  pstid  to 
the  Executors,  ibid. 

How  a  Submiflton  Conditional^  vvith  ah  [It a 
^i',  or  So  that^']  fhall  be  taketi^,  72 

Arbitrement  not  limited  by  the  Statute^  ihid. 
If  it  be  all  on  one  Part,  ibid. 

Where  a  Man  may  wage  Law  againft  an 
.  Award,  thid. 

What  if  an  Award  and  Umpirarge  be  limited 
;  to,  the  fa  me  Day,  7  2,  d^  7  f 

What  if  fuch  Limitation  be  by  exprefi  Agree- 
^  ment  of  the  Parties,  ,  7j' 

When  the  Arbitrators  may  choofe  an  Um- 
pire, ihidi 
How  a  Releafe  may  or  fhall  extend,    ibid, 

frjDJ=  C^  74 

What  If  a  Releafe  be  awarded  of  all  Bonds 

and  Judgments,  73,  74 

Where  an  Award  may  be  void  in  Part,  and 

good  in  Part,  7j 

Where  the  Award  is  to  find  Sureties,  73 
Several  A<^ions  for  feveral   Sums  awarded, 

74 
How  an  Award  may  be  made  good  by  a  Re- 
plication, ibidm 
If  it  be  to  releafe  all  Demands  generally, 

ibid. 

Several  Differences  cited,  and  the  Award  ais 

to  one,  ibid» 

Where  the  Award    leaves  out  one  Party, 

ibid. 

How  the  Words  [So  that  the  Arbitrators^  &c.} 

fhall  refer,  ibid,- 

I  l^ifcoa- 
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Difcontinuance  of  Adion  not  allowed  to 
the  Plaintiff  in  Award,  Page  74 

Same  Day  given  to  Arbitrators  and  Umpire  | 
how  the  Arbitrators  Power  (hall  be  faid  to 
be  waved,  75;- 

What  if  both  of  them  were  eleded  Ly  the 
Parties,  75 

/id  vel  ante  1^  Feb,  to  Arbitrators^  &aJvel 
ante  20  Feh,  to  the  Umpire,  ibid. 

Where  the  Defendant  was  to  pay  an  Attor- 
ney's  Bill,  ibid. 

If  the  Releafe  is  to  be  on  Performance  of 
what  is  well  awarded,  ibid. 

If  the  Party  is  to  pay  in  or  at  the  Houfe  of  a 
Stranger,  77 

How  by  9  d^  10  Will, ;.  the  Submiffion  may 
be  made  a  Rule  of  Court,  ibid. 

Further  References  to  Mr.  D'Anven'sUtc  Ge- 
neral Abridgment,  78 

Attachments,  &c,  Sur  Mitremsnty  concern- 
ing  them,  i9^&c. 

Bar  in  Debt  fur  OhV  Vic\  &  aV  OfficUr\ 

DEfendant  after  Oyer  demurs  to  a  Narra- 
tion againft  one,   upon  Two  Sheriffs 
Bonds  given  by  Joint-Obligors,  82 

Obj,  He  ought  not  to  have  demurred  upoa 
the  Ojer^  ibid, 

Vic*  Com'  'veti  Subvic'  fur  ObP  pur  performer 
Covenants.  Bar  per  Performance  fpecially. 
Repl"  per  Caption^  fttr  Ca'  fa\  &  Termijfion^ 
ire  ad  largum,  Rejo\  Qd'  Quer"  non  fee  ali" 
quod  fpecial'  WaTrant\  §uer'  dermir\  83 
Simile  placitum^  Et  RepP  per  Ft  Fa\  Et  Denav 
lev'  quas  mnfohijfity  per  quod,  c^r.        ibid» 

Debt 


:^ 
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t>cht  ftr  Exec*  vers^  Def  come  Exec*  fiuper  Vi^ 

fro  Argent*  folut^  al  Vic  fur  un  Qc^  fa.    Bar 

fernondetmt^  Et  Ijjue,  Page  85,  84 

Al^  Debt  <f^rs*  Vic  fro  denar  levat\  Bar  d'  par. 

ceP  ni^  debet ^    al*  rejid'  fpeciar  Acq(4ietafjc\ 

84 
Af  CO  Bars  in  Adions  on  the  Cafe  by  and 
againft  Sheriffs,  d^^.  ^4/8^ 

Defendant  pleads  the  Statute  of  25  Hen.  6.  to 
a  Bail- Bond  upon  a  Bill  Mtdd\  fued  out 
Ref  die  Vemris,  &c,  Repl\  By  a  Bill'  Midd' 
&  Warr'  return  die  SMati  prox\  pofi^  c^c, 
Refo\  and  maintain  his  Bill'  Midd'  &  Warr\ 
Et  Traverfe  Warr*  in  Repl\  Quer  demur^ 
fil'Traverfe^  85*,  d^c.  to  95 

Obj.  That  the  Rejoinder  had  taken  a  Tra^ . 
verfe  after  a  Traverfe,  92 

R,  That  there  was  no  Traverle  in  the  Re- 
joinder; alfo  that  a  Traverfe  may  be 
taken  after  a  Traverfe ^    and  when, 

Whether  Virtute  Warranti  may  be  travers'd, 

Similis  Bar  fine  Traverfe^  Repl  per  Lat'  retorn* 

die  Martisy    Rejo  per  Laf.  return*  die  Luna^ 

Surrejoinder  0*  IJfue^  .      ■  95 

The  fame  Statute  pleaded  more  briefly  upon  a 

Bond  for  Appearance.      Ouer    moratur  in 

Lege,  96,  97 

Exception,  That  the  Words  \TJjen  the  Con- 

dition  of  the  Obligation  Jhall  be  ^rjoid^^  was 

a  Condition  of  the  fame  Condition, 

99 
Where  Judgment  pro  Def\  becaufe  of  an 

infenfible  Condition   for  Appearance, 

'        lOO 

Def\ 
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T)ef'  flacitaf  Stat'  17,  H.  6.  Et  qd'  ipfe  ut  'Ma'- 
nucapor  non  babuit  fuj^cki?^  nee  fuit  CommO' 
tans  infra  Corn*  fer  <juod  fcriptum  futt  'uacm-im^ 
and  fo  would  take  Advantage  of  his  own 
Infufficiency,  Page  101 

Like  Bar  -per  Stat\  and  that  the  Bond  w^s 
made  alter  the  Return  of  the  Wric.  Et 
traverfe  qd'  Obi*  deliburat'  fuit  ^.nte  taUm 
dkm  104 

Like  Bar,  and  that  the  Defendant  was  arreft- 
ed  upon  a  Ca  fa\  extra  Canc\  Et  cepit  Oh^ 
pro  Inlargiamento^  O'c,  ^aer   demur* ^  10^ 

Sirnilis  Bar  fur  Attachmmt  e  Canc\  Et  demur' 
inde^  106 

Oif.  I.    That  an    Attachment  is  out  of 
the  Statute,  107 

2.  .'Tis  to  appear  apad  W&fiin\  inftead  of 
'  TJbicun(^''i  loS 

Upon  a  Sheriff's  Bond  to  pay  Fees  upon  an 
Extent.  Bar  per  eund'  StM'  23  H,  6.  Repl' 
by  29  £fe,  for  Execution  Fees.  Def*  de. 
mur  y  Et  Judic  pro  Def\  108^  d^c. 

XJpon  a   Condition  to   be  a  true  Pfifonen 
Bar  per  Statm\  Defendant  being  taken  up- 
on a  Liberate,  109 
Simile^  upon  a  Bond  to  the  Marfhal,  Et  qd' 
Def  fro  Eafamento  0^  favore   demonjlrand* 
JJP.  de'uen'*  tent\  ^c.                          109,  no 
Repl\  Qd?  Def  fee*  ObP  pro  nieliori  fecuri^ 
tat\  J^er   ne  P.    evader et^    Def^  demur\ 
turn  Notts  inde^  Et  Judic  pro  Quer'' y  iri^ 

112 

tJpon  a  Bond^    al  Mutuat\  by  the  Wardent 

of  the  Fleet  againft  a  Surety  for  a  Prifoner^ 

Defendant  to  the  Mutuaf  pleads  Nil  debet, 

and  pleads  the  Statute  to  the  Bondj,       1 1  z 


Asa  Mepl- 
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Repl\-  by  aProvifo  in  the  faid  Statute,  that  tfie 
Warden  of  the  Fleet  fhould  not  be  dampnifi- 
ed  inhisOffice,  Page  112,  11; 

Stir  OhV  per  Adm  Vic\  where  the  Inteftate  is 
not  faid  nuper  Fie.  Bar  by  the  Statute,  and 
the  Court  was  againfl  the  Plaintiff,         1 1  j 

Simliis  Bar,  where  the  Bond  was  not  tnen- 
tioned  in  the  Declaradon  to  be  made  to 
the  Plaintiff  as  Sheriff-,  and  the  Defendant 
pleads  a  fiditious  Writ  to  make  the  Bond 
within  the  Statute,  113,  114 

The  Plaintiff  by  Replication  prays  the  Bond 
may  be  in  rolled,  and  then  f  hews  the  true 
Writ,  Rejoinder,  Surrejoinder,  and  Re- 
butter;  then  Plaintiff  demurs,         i\^^  115- 

1.  Queflion  was,  If  the  Replication  made 
the  Declaration  good,  11  y 

2.  If  the  Defendant  ought  not  to  haVe  en- 
tered the  Bond  upon  Oyer,  and  fo  made 
it  part  of  the  Declaration,  116 

The  like  Cafe  between  the  Writ  and  Count  as 
in  the  lafl:  Cafe.  Secundum^  i  Lut,6ig.  p.  117 
Upon  Variance  pleaded  after  Oyer  between 
the  Count  and  Obligation  ;  Plaintiff  by  Re- 
plication prays  Oyer  of  the  Condition,  and 
demurr'd.  ihid. 

After  Oyer  of  a  Bond  to  a  Chief  Bailiff  of  a 
Liberty,  Defendant  pleads  Variance  between 
the  Writ  and  Obligation,  for  that  this  Ori- 
ginal was  fued  out  before  the  Date  of  the 
Bond,  ibid. 

Plaintiff  replies.  That  the  Writ  upon  which 
he  declares  was  another  Writ,  and  fets  it 
forth,  ibid. 

Re  jo'  by  way  of  Efloppel,  by  reafbn  of  the 
aforefaid  Oyer,  and  the  Plaintiff  demurs, 

ibid, 
I.  Obfeive, 


m 
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i,  Ohferv.  Where  the  reading  the  Writ  niatl 

not  prejudice  the  PlaintifF^  Page  117,118 

2.  Where  a  Demurrer  may  be  to  a  Writ, 

118 
t)ebt  againft  a  fiailifFof  a  Liberty  by  an  Ad- 
miniftratrix,  during  the  Minority  of  the  Refi- 
duary  Legatees.     Bar  by   a  Habeas  Corpus, 
retorriable  at  Wefiminfter,  1 18^  i  c  9 

Re^l"*^  That  he  brought  up  the  Party  after 
the  Return,    and   then  by  Fraud   fued 
out  the  Habeas  Corpus  in  the  Plea,  and 
traverfes  VirtHte  hrevis  in  placito.    Defen- 
dant demurs,  119 
Excep.  I.  That  it  was  not  averr'd  in   the 
Narr.  thait  the  Executors  were  within 
the  Age  of  17  Years,                         iHd^ 
2,  That  the  Virtute  cujm  waS  traverfed,  be- 
ing Matter  in  Z.^,  I2Q 
To  Debt  upon  Bond,  brought  by  the  Mar^ 
/hal  of  the   King's-Bevch^    conditioned    for 
Payment  of  Money  ;  Defendant  pleads  the 
Statute  23  H,6,  Pro  favore^  ^c.  120 
Repl\  That  the  Bond  was  made  Tro  <vero 
&  jufio  Deh'uo^   and  traverfes  Qd'  ^^P^^ 
fuit  colore  OJJlcu,                                     ibid^ 
To  Debt  upon  Bond  by  a  Sheriff's  Bailiff, 
conditioned  for  Payment  of  Money,   Bar 
qd^  Scriptum  nbn  fuit  fuh  nomine  Officii^     121 
*  Repi'  pro  vero  &  jufto  Debito,    Reja 
^  colore  Officii  &  Ilfue,  122 

Bar  in  Debt  fur  Efcape. 

*  TN  Debt  fur  Efcape,  Bar  qd'  cepit  Prifo^ 
^  JL  nar'  in  recerite  Infecutione,  12; 

*  Aliter,  Et  qd'  adhuc  detinet  in  Prifona,    124 

^  Rcpi' &  Traverfe,  Rejo' &  Iffue,         12^ 
[  Si  mills  Bar,  ibid, 

A  a  a  ^  '  Repf 
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'  Repr  proteftando  non  evafitj  pro  placito 

*  qd*  voluntarie  permifit  H.  evadere^  & 
*  Traverfe,  Rep  qd' in  inlecutidne  rece- 
^  pitj  &  Iflbe^  Page  ii6 

In  Efcape.  Bar,  That  by  Confent  heappear'd 
at  the  Day,  Rapl'  per  nul  tiel  Record'  Comfa^ 
renck.    Defendant  demurs,  127 

Efcape  on  a  Capias  Excowmunicat\  OhjeBion^ 
That  the  Adion  was  meerly  Spiritual,  Sed 
Judic*  pro  i^er\  127,  128 

Where  the  Under-sheriff  took  a  Mortgage  of 
thePrifoner,  128 

Where  there  may  be  a  Scire  Facias  on  Efcape  of 
one  taken  by  a  Co*  fa\  ibid, 

*  Non  permifit  Def  ire  ad  largum,  ibid. 
AUter  by  the  Defendant,  being  Marfhal  of  the 

Queen*  s- Bench  ^  and  a  Venire  facias  de  me  diet  at* 
Lingue^  and  a  Demurrer  to  the  Evidence^ 

*  Similis  Bar,  non  permifit  ir^  ad  largum.  130 
'  Qd'  Prior'  Vic  permifit  Prifonar'  evadere, 

ibid, 

^  Bar  per  Habeas  Corpus  ad  ducend'  coram 

'Judic',  ^  thid, 

*  Repr  per  voluntary  Efcape^  RejV  &  IffuC, 

131 

^  Bar  qd'  Vic'   deliberavef  Prifonar'  extra  cu- 

*  ftod'  virtuteBrevis  Domini  Regis  deSuper- 
^  fedeas,  &  Traverfe  qd*  ante,  &c.   131,152 

^  Sur  Efcape  vers'  Marr\  Bar  qd' commis' fuit 
^  ei  in  Executione  &  eum  in  cult^d'  fua 
*■  habiiit  &  adhuc  habet,  Et  trav^'  qd* 
^  permifit  Prifonar'  ire  ad  largum,  Repl'  qd' 

*  permifit,  1;; 
'  Bar  per  non  cepit  nee  arreftavit,  13+ 
^  Qd'  Capco'  fuit  pro  alia  Caufa,   Et  travers* 

*  Caus'  in  Narr%  tbtd^ 

*  RepF  &  Iffue  fur  le  Traverfe,  135 

Nota^ 
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Nota^  Where  a  Voluntary  E(cape  by  the  Coa- 
ler Ihall  not  prejudice  the  Plaintiff,  Page  1 3  > 
Upon  an  Efcape,  returning  again^  and  ma- 
kif^  a  fecond  Efcape^  136 

Where  the  Execution  was  for  lefs  than  re- 
covered, iyiJ, 

To  Debt  upon  a  Sheriff's  Bond  to  profecute  a 
Replevin  in  the  County-Court^  and  to  iave 
the  Sheriff  harmlefsj  Bar  pr  k  Statute  de 
13  Edw,  I.  1^7 

The  Condition  thereof  fet  forth^   Et  Judic' 
fro  Quer\  138 

Bar  fur  Account  in  Debt. 

Concerning    Account  lying  againfl  Exe- 
cutors and  Adminiilrators^  .&c.   accord- 
ing to  4  &  5"  Ajina^  cap.  16.  139 
Bar  per  Nil  debet  per  tatriam^  as  to  Arrearages 
on  Account  with  the  Plaintiff,  140 
Confeffion  of  an  Account  with  the  Plaintiff^ 

ibid.  &  1 44 
^  Simile  de  Surplufage  de  Account  cora/Ti  Au- 

*  ditoribus,  ibld^  140 

*  Bar  per  Adm'  qd'  nunquam  Adminiftravir^ 

*  Repl'  qd'  Adminiliravit  &  Iffue  inde,    1.40 
Demurrer  by  Executors  to  Debt  upon  aSirnple 

Contract,  and  allowed,    with   th^;  Reaions 
thereof,  141 

*  Bar  per  Nil  debet  per  Legem,  Et  Examina- 

^  tio  Attorn"  Quer'  fur  Account  coram  Audi- 
^  toribus^    Secundum^  Stat.  5*  H,  4.   c^p.  8* 

ibid. 

*  Aliter^  Et  Examinatio  Quer'  petit_,  EcQuer' 
'  Examinatur  per  Arcdrn*  fuum,  142 

'  Bar  qd'  exoneravit  Auditoris  &  Iffue  fur  ceo, 

14; 

*  Bar  per  Payment  in  auter  County,  144 
^  Non  coniputavit  coram  Auditoribus^       ibid, 

A  a  a  3  •  Confeflio 
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'  Confeffio  ^dionis  in  Compjuto  per  Exec'^ 

Page  J  44 

Bar  in  Debt  fur  AnfjHity<, 

^  T>AR  per  nondetinet,  14J 

^  IJ  Bar  qd'  Qusr'  recufavit  dare  Confiliufti, 

ibid. 
^  RepF  qd'  Def  non  requifiver'  Confilium, 

146 

*  Bar  per  Rien  Arrere  &  Iffue  incje,  ibid, 
f  Qd'  non  conceffit  Annuitateni;,  &  Iffue,  147 
^  Bar  per  Levy  per  Diftrefi^  &  Repl'  qd'  non 

^  levavir,  ihid. 

*  Bar  per  Feoffment  fait,  &  Iffue  inde,  i^id. 
Several  Bars  pleaded,  ibid. 
Several  Judgments  cited,  148 

*  Bar  per  Nii  debet  infra  fex  Annos,  ibid. 

Bar  in  Debt  fitr  ContraU^  ibid. 

Bar  in  Debt  fur  Emijfet. 

^  '\Tl^  ^^^^^  P^^  Patriam,  149 

'  1\   Qd'  fecit  Script'  Obi'  profepura  folu- 

^  tione  denar%  Et  Repl'  qd'  non  fecit,    ibid. 

^  Qd'Toivit  denar' pro  Terris  vendit',        ibid, 

^  Od'  emsbat  Oves  fiib  Conditione,  ibi^* 

^  M   Emiffet  de  Mercimoq',    Bar  per  deins 

^  Age,   &  fimile  al  rputuat',  Repr   al  mu- 

*  iuat'   qd'  fiiic  plene  Eratis,   &  al  Emiffet 

'  (jd"  Mercimon'  fue;'  pro  neceffar'  Appar 

>  r^.t',  &:  litue  inde,  150^  &c. 
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Bay  in  Debt  fur  Efiape.    Vide  p.  1 2  7,  &c. 
Bar  in  Debt  fur  Mutuaf. 

*  f\P'  Quer'  accommodavit  ei  denar',  fub 

*  V^  Conditions  non  performat'-  Traverfe, 

*  Repr&IlTue,  Page  ip,  &a 

*  Non  debet  denar'  mutuat',  1 5-4 

Bar  in  Debt  fur  Arlitrement  fans  Specialty. 
Vide  p.  67,  68. 

Bar  in  Debt  far  Amerciament, 

'  TW  TIL  debet  per  Legem,  Quer'  moratur*, 
^  i\  &Def'  jung'  in  morac*,  i5'4^  15*5 
^  Nil  debet  per  Patriam^  &  Ifluc,  1 5  $ 

^  Bar  qd'  Def '  fait  de  al  Fraternitat',,  &  De- 

*  rourr*  inde,  15:5, 156 

*  Barqd'  Def  nunquam  jurat' fuit  obfervai^ 

*  Ordinationes,  1^6 
Bar,  That  he  the  Defendant  had  nor  taken  the 

Sacrament,  Secundum  Statm\   and  the  Bar 
held  good  after  Exceptions,  ibid, 

1.  Except,  to  the  Nam   as  a  By-Law  to 
bind  all  the  Inhabitants,  i5'7 

2.  For  want  of  Allegation  of  the  Day  of 
eleding  the  Defendant,  Et  Judk^  pro 
Def\  ^  *TT7,i^B 

Upon  an  Amercement  in  a  Leer,  where  upon  a 
Demurrer  is  fhewn  how,  and  by  whom,  the 
Affeerment  ought  to  be,  i  ^-8 

Upon  a  By-Law  not  to  u(e  his  Trade,       /W. 

Upon  a  Common-Council-Man's  refigninf^  his 
A  a  a  4  Office, 
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OiiRce,  Bar  per  A'//  dekt^  Ijfue,    &  VerdiB 

fro  Quer%  Page  159 

Several  Exceptions  to  the  Verdidover^ruled, 

ibid. 

Bar  in  Debt  fur  Statute  Ley. 
Vide  pofiea  Bar  -per  Statute  Ley. 

^Ebt  upon  Statute  8  Eliz,.  for  arrefting  in 

'     the  Name  of  another  without  his  Con- 

ient ;  Defendant  pleads  Non  Cui\  Iffue'^  Ver^ 

dia  fro  ^er\  &*  Dawpna^  <^c.  in  Triplo^   i  6q 

Simile  againil:  an  Accorney  of  the  CommnJPleas^ 

fiar  per  Nil  debet  &  Jjjne^  161 

J.  Except.  For  that  che  Statute  was  mifre' 

cired,  '  ihld, 

7.,  That  an  Attorney  is  not  within  the  Sta- 

X'^^^:t  ibid, 

S.  Thar  the' Adion  does  not  lie  before.thg 

Conviction^  ibid, 

4.  That  profecuting  a  Writ  out  of  C,  B,  is 

not  within  the  Statute,  162 


*  for  7iot  letting  forth  Tythes^  ibid. 
Bar,  That  the  Lands  were  Ty  the- free,  as  Parcel 

of  a  late  diilolved  Priory^  '  i6g 

*  Nil  debet  per  Pacriam^  al  Statute  de  Perjury 

^   ^  Eliz.,  c,  9,  ihid. 

'  Non  commifjt  perjur'  voluntar'  &  UTue^  164 

"^  Nil  debet  per  Patriam,  to  an  Atlicn  againjt 

an   Informer  for    making  Coinpcfition  without 

""  Licence.     Verdid:  &  Judic',  '  ibid, 

•'  Nil  deber^  to  A^ion  on  ^  Eliz,,  agairjfi  a  Sur» 

*  vejor  of  the  High^jpap  for  mt  fopping  a  Fit^ 

ibid, 

U[on 
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Upon  21  H.  8.  ea,i^.  for  taking  a  Farm 
by  Demile  for  Years.  Bar,  That  the  De- 
fendant had  not  fufficient  Glcbe^  RepP  & 
Traverfe^  Page  165' 

Bar  per  Vicarium,  Qd'  non  tenuit  ad  Fir- 

!'  mam,  ibid* 

Upon  21  R  8.    ca.  i;.   for  Non-Refidence, 
Bar  qd^  ipfe  Def  e^  homo  Laicus^  ^  Demurr^ 
'  inde^  166 

*     Oh/erv,  I.  That  a  meet  Lay-man    may 
be  Parlbn  defaHo^  ibid. 

2.  How  this  Statute  ought  to  be  pleaded^  i^. 
''     3.  Upon  a  Parliament  begun  and  proro- 
gued, 167 
Defendant  pleads  Qd'  fuU  Capellanus  Epifeopi^ 

168 

Bar  to  the  Stat.  27  Car.  2.  {Appel'  /^Teft-Ad) 

That  he  had  taken  the  Oaths.c^^'^.  Repl'  non^&c. 

Defendant  demurs,  Et  Judic^  fro  Def\  ibid. 

Bar  per  Nd  debet ^   upon  y  Eliz,,  for  ufing  the 

Trade  of  aTallow-Chandler,  169 

O^y.  If  the  Adion  did  lie  at  Wefiminfier^ 

Et  Cur*  ad'vifare  vuh^  ^c,  ibid. 

Privilege  of  London  pleaded  to  an  Indictment 

for  ufing  the  Trade  of  a  Woollen -Draper^ 

170 

To  Statute  3  3  H.8.  ca,  9.  againft  illegal  Gamingj 

Bar  qd^  non  cujiodivit  Communem  Domam  h'a- 

dendi  pro  Lucro^  d^c.  ibid, 

Indidment  for  keeping  a  Common  Tippling- 

houfe,  qualVd  for  the  ill  Conclufion,      171 

Obfervations  upon  the  Statutes  againft  Gaming- 

houfeSj  ibid.  ^  I'jz 

References  to  Precedents  relating  to  Gaming, 

&c.  ^  173,  ^c. 

Upon  25  H  6.  for  exercifing  the   Office  of 

an  Under-Sheriit,    Bar  per  Privilege  ut  At- 

torn'  O.  B.  ^/er'  moratar^  &c,  175* 

Obf.  u 
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Ohf  I.  That  this  is  the  Suit  of  the  Party, 
altho'  the  King  is  to  have  Part,  &c. 

Page  17^ 

3.  Judgment  for  concluding  a  Plea  in  A- 

batement  as  if  in  Bar;  alfo  as  to  begin- 

ning  a  Plea  in  Abatement,  with  A^io* 

nem  non^  ^c,  177 

3.  As  to  Perfons  excepted  out  of  the  above- 

mentioned  Ad,  ihU. 

Bar  per  Attorn*  pur  Privilege.     Repl\  That  he 

had  left  off  his  Pra<5Hce.    Demurrer,  and  he 

was  found  Attorney  on  Record,  178 

Ohf.  I.  How  the  Cuftom  of  Attorneys 

ought  to  be  alledged,  179 

2.  What  Defers  upon  a  Demurrer  to  a  Ple^ 

in  Abatement  are  not  examinable,  ibiJ. 

Upon  Stat.  I  Hen  ^.  for  the  Sheriffs  returning 

one  as  duly  eleded  a  Parliament  Man,  tho* 

not  refident  within  the  County,  Bar  per  Re^ 

fidence  infra  Coni    &  Traverfe  al  Refidence^ 

Repr  al  Refidence  &  I/fue^  179,  ^^c, 

Al  ASlion%  for  not   returning  the  Plainti^  a 

Knight  of  the  Parliament.    Bar,  That  he 

was  not  elcded  by  the  greater  Number,  Et 

Iffue  inde^  j  80 

Adion  upon  AEl.  de  Will.  3.  for  a  falfe  Return  of 

a  Burgeis  of  Parliament,  Bar  ad  inde  per  mn£ 

Statut\  ihid, 

Al  A^ion  for  felling  a  Horfe  againf}  the  Statute 

of  ;  I  Elit,,  ca.  12.    Bar  per  Nil  debet ^  Et  Ifue  ' 

J^'"  ceo^  il^id. 

Ohj.  If  the  Plaintiff  in  a  popular  A6i:ioti 

fhall  have  Coils,    and  it  feems  he  flhali 

not,  181 

To  an  Adion  of  Debt  for  Recufancy.    Bar  by 

a  former  Convidion,  Et  Demurrer  inde^  18:5 

Where  Convidion  is  a  Bar  to  ^n  Informer, 

i,bld. 
Simils 
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$imile  ^  Bar  by  a  former  Judgment,  Repl'  frol 
ujtandoy  &c.  Pro  placito^  that  the  Original 
was  pot  brought  within  1 2  Months.  Rejo^^ 
That  the  Original  iflued  out  in  due  Time, 
Jluer"  moratuvy  Page  183,  &c. 

Excep,  I.  To  the  Conclufionof  the  Narr% 

184 

2.  That  the  Declaration  was  too  general, 

and  how  the  Declaration  in  this  Cafe 

ought  to  conclude^  i^i^. 

Upon  Adion  for  rcfcuing  a  Diftrefs  of  Corn 
taken  for  Rent.  Ohf,  If  Notice  of  the 
Diftrefs  in  fuch  Cafe  be  neceffary^  alfo 
where  the  Action  ought  to  belaid,  185,  &c. 

Debt  againft  the  King's  Trealiirer  for  Moneys 
due  to  the  King  received  of  the  Plaintiff, 
and  not  paid,  &c.  grounded  on  Statute 
7  Edl  6,  Defendant  by  Protefiando  demurs  to 
the  Narr^^  Pro  placito  non  recepit  contra  formam 
Statutiy  Verdi^  &  Jttdic'  pro  Def%  186 

To  Debt  en  Statute  gz  H.  8.  ca,  9.  againft 
maintaining  a  Suit  for  Lands,  &c.  Bar  per 
Nil  debet  &  Ijjue^  1 87 

yo  Debt  upon  the  faid  Statute  of  Maintenance, 
by  Bill  in  B.  R.    Bar,  That  he  was   made 

^  an  Attorney  by  Deed,  and  therefore  retain- 
ed another  Attorney,  and  traverfes  the 
Maintenance,  188 

Similis  Bar^  1 89 

Bar  by  Warrant  of  Attorney  inrolled  in  the 
Caufe,  ibiJi, 

^ar  per  Retainer  ut  AttGrn\  Repl^  per  denar'  propr 
dat^  al  Jur\  Exit\  &  Verdtti^  pro  Quer\  &c, 

ibid. 

Simile  per  Retainer  ut  Concil\  ibid. 

Several  Bars  in  Maintenance,  as  per  Non  ChI\ 

ibid. 

Ver  Nul  tid  Record^  d^  Ijfue^  ibid, 

^  Simile^ 
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Smiky  as  Surety  for  the  Obligor,      Page  190 

Similcy  as  Servant^  &c.  ihid. 

Simile^ ^  as  a  Coufin;  and  RefV^  That  he  gave! 
of  his  own  Money^  ihid. 

To  Adion  of  Debt  for  a  fraudulent  Sale  ol 
Goods,  to  prevent  the  Plaintiff's  Executionj 
con  Stat.  13  EUz,.  cap,  ^.  Bar^  That  the 
Stranger  did  not  give  or  grant  the  faid  Goods 
contra  formam  Statutiy  &c,  190,  191J 

To  Debt  upon  the  Statute  of  Mortuaries, 
2.1  H,  8.  cap,  6.  Bar  qd^  non  cepit  denar* 
contra  formam  Statuf^  &  Judic  fro  Qtfer\  192. 

To  Debt  fur  Stat'  8  H,  6.  cap,  16.  againft  ati 
Efcheator^  for  taking  an  Inqueft  not  return'd 
by  the  Sheriff.  Bar^  That  it  was  return'd 
by  the  Sheriff,  ^  Ijfue  inde^  ihid: 

'Al  Statute  fur  Extortion  de  fr&hate  de  Tefiaments^^ 
Bar  fer  Nil  dehet  per  Fatriam^  jg^l 

Judgment  fur  Stat"^  de  Perjury^  5  Eliz.  ihidl 

Simile  njers'  Frofecutor  in  k  Court  del  Admiralty^ 
i:;  R.2.&^.  ^c.  ihidl 

Simile,  upon  Stat.  8  H,  6.  for  forcible  Entry, 

ihidl 

Sitnik  fur  Statut'  de  Champerty^  ihidl 

Bar  in  Debt  per  Dnrefs  &  Minas^  &c. 

AR  per  daritiano  Imprifonment  de  Covina  quo^ 

*  «/^;  &c.^    ^  193; 

Repl\  Qd'  fait  ad  Largum^  194 

Alit'  fofi-  Oyer  dtV  OhV  per  A^ian  non.^  ihid, 

A  liter  fer  Oner  art   non  dihet^  RepV  ut  fupra  O 

Ifie,  ,9j 

Sur  SareFac^  &  Bar  per  Releafe^  RepV  fer  Durefs 

fil  Rdsafe^    Rojo    ad'  fuit  ad  Largum^     19*5', 

196 

Re- 


B 
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LepKcation  to  Durefs  pleaded.  That  it  was  for 
a  juft  Debt,  with  Traverfes  of  Durefs^  and 
IlTue  thereon,  Page  1 96 

5ar  by  a  Mayor  and  Community  jer  Imprifon^ 
ment  del  Mayor ^  ipy 

Ur  per  Durefs  upon  a  Bond  for  Appearance, 

ibid. 

Repp  qd'  Def  fuit  capt*  per  Capias  fur  Indi^^ 

tmnty  ihid. 

Demur  inde^  Et  Excep,  al  Caption'  OH'      198 

3ar  per  Minas  to  an  Adion  by  the  Chamber^ 

lain  of  London^  Sur  Obl\    RepP  qd"  fuit  ad 

largum^  198,  ipp 

iUter  per  Oner  art  non  debet  ^  Et  Rcpr  ex  fpomanea 

Voluntafy  199^  200 

il  Narr    per  Baron  ^  Ux  Adm^^  Bar  per  Mi^ 

Has  R.  Intefiati  QHer\    RepJ^  qd^  Def*  fuit  ad 

largum  ^  -5^^,  200 

^'  Def*  Minat' fuit  per  allos^  ^c*  20  r 

dliter  per  onerari  non  debet.  Quia  de  'uerherationc 

Impi'ifonament^  ^  al"*  Dampn    cmpwaVy  c^r, 

2or 
Aliter  per  A^ion  nouy  quia  de  Arreftatume  &  Im^ 
prifonament\  ^  Re^V  qd' f nit  ad  largum^     jloz 
Obfervations  upon  thcfe  Pleas  of  Fer  Durefs  ^ 
Miliary  ^c.  203 

As  when  Durefs  fhall  be  intended,  whui  a 
double  Plea,  when  the  Replication  an- 
fwers  not  the  Bar,  &c,  ihid. 

Upon  a  Replication  that  the  Bond  was  in- 
rolled,  ibid^ 
,     Upon  a  Durefs  per  Ux^  Def\  &c.  ibid, 
'  Where  the  Prifoner  was  no  Rektioo  to  De- 
fendant,  204 
Where  the  Defendant  was  diarged  for  fteal. 
ing  his  own  Horfe,                            ibid. 
Durefs  mull  be  where  the  Bond  was  fealad, 

ibid., 
I  Ailion 
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Aftion  confeffed,  and  Judgment  reverfe(ij 

Page  204 
Where  Durefs  ought  to  be  pleaded  fpecially, 

205" 

Cogn^  AEtionem  after  Ver  Mlfsas  pleaded,   ilfiJ, 

If  Durefs  may  be  where  the  Party  is  in  Pri- 

fon  by  the  King's  Writ,  ihidi 

Bar  per  Coverture  &  Deim  Age. 

BA  R  fer  Feme  qd'  fuit  Cooperta  tempore  coTt- 
feS^ioftis  fcripti.     Repl'  qd^fuit  fola,        zo6 
Bar  qd'  fait  Mfponfala^  RepP  qd*  fuit  fola^      ibid, 

c^  207" 

Bar  per  Def  qd^  (luer*  die  Orig^  pros'*  fuit  Cooper. 

ta,    Repr  qd'  fola  fuity  ^  Iravirfe  qd'  fuit 

Cooperta^  Rejo' d^  I/Juej  207 

i^'  Quer*  fuit  Cooperta  tempore  exhibit^  Bille,  ibid. 
Aliter  per  Def  qd*  fuit  Cooperta  tempore  Leva* 

tion  ^erelay  208! 

Aliter  per  Def\   ^  RepV  qd'falt  fola^  ibid. 

Nota,  That  Feme  Covert  may  be  given  ini 
Evidence,  ibid. 

Bar  per  Diens  Age^  ^  plede  oner  art  non  debet ^ . 

Repp  qd'  fuit  plenae  at atisy  209, 

Similis  Bar  fur  Contra^ ^  ibiJ, 

Similis  Bar  fur  Emijfet^  ^  RepP  tnde^  210; 

SiintUs  Bar  al\Obl\  RepP  &  Iffue^  ibid. 

Repp  qd  indehitat*  fuit  fro  Medicciment\  211 

Repp  qd'  ApparaP  fuer"*  neceffar  &  convenien\  Rejo' 

qd*  mn  fuer*^  i^c.  ibid. 

Infant's  Bond,  how  avoid able^  ibid. 

Defendant  pleads  DeinsAge^  and  Difagreement 

to  the  Demile,  212 

His  Submiffion  to  Arbitrament  avoidable,    21  g 
His  fealing  a  Bond  after  Date,  ibid. 

If  his  Bond  be  good  for  Things  fuitable,      ibid. 
If  a  fingle  Bill  nlay  be  good,  though  a  Bohd 

nor,  ibid4 

4  How 
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• 

How  if  the  Bond  be  without  Penalty^  and  how 

if  of  double  Value,  Page  2 14 

Where  the  Infant  affirm'd  himfelf  to  be  of  full 

Age,  il^id. 

Where  he  ihall  have  Error  or  Deceit  againfl  an 

Attorney,  21  y 

|[nfants  bound  by  their  neceflary  Contradls, 

and  fmgle  Obligations,  ihtd, 

tot  what  NeceiTaries^  but  not  upon  an  Infimul 

computafjety  ihid» 

For  Meat,  Drink,  and  Learning^  216 

If  it  be  to  maintain  his  Trade^  ibid^ 

If  Infant  fells  Goods  for  Money»  ibid. 

If  Infant  fells  in  a  Market-Overt^  ibid, 

NoH  efi  FaSnm  pleaded. 

|i.  T?Irft,  l^on  efi  FaBum  generally  pleaded, 
^ '  x  217 

\Non  efi  Fa^um  Tefiatoris^  ibid. 

Bar  where  R,  C.  was  bound  by  the  Name  of 
^   7.  C.  218 

Concerning  the  miftaking  of  Names  in  Bonds, 

ibid* 
Edward  bound  by  the  Name  of  Edmund^  219 
Concerning  another  Name  at  Parties  Confir- 
'    mation,  ibid, 

W,  S.  bound  by  the  Name  of  J.  S,  how  to 

declare,  ibid. 

Concerning  J,  P.  the  Father,  and  J.  P.  the 

Son,  ibid. 

Concerning  .the  Date  and  Delivery  of  Bonds^ 

d^c.  220 

Upon  a  Bond  dated  the  24th^  and  fealed  the 

27th,  ibid. 

Upon  a  Bond  delivered  Anvoz^,  but  dated 

Anno  24.  ibid. 

Re- 


Relief  to  Defendant  by   Special   PleadJng-j 

Page  220 
Where  the  Defendant  figned  and  fealed,  andj 

then  laid  the  Bond  upon  the  Table^  2211 
Bond  to  pay  4  Sept,  2  Jac,  and  deliver'd  1 7  Sepp^ 

2  Jac,  ibid* 

As  to  Trimo  deliherat^^  ibi/L 

As  to  Delivery  after  the  Condition,  is  impoC 

fible,  222 

Where  the  Delivery  is  traverfabie,   or  not, 

ibiim 
Concerning  Obligations,  O^c.  joint  ?'ad  feveral, 

ibid. 
Upon  a  Joint  Bill,  (3  Smile  on  a  Joint  Obli^ 

gation,  ibid^' 

Where  Three  are   bounds    and  the  Action' 

only  againft  Two^  22^ 

Where  Bond  to  Two^  and  the  Executors  of 

the  Survivor  bring  the  Adion,  ibid: 

Where  furviving  Obligee  brings  the  Adion, 

without  naming  the  other,  ibid. 

Where  Four  are  bound  Ep  utrumque  nofiruw^ 

Where  jolndy  bound,   but    fealed    feverally, 

ibid. 
Where  Two  bind  Quemlibst  nofirumy  vel  utrum^ 

que  vofirum^  ibid. 

Where  Three  are  bound  Jointly  and  feverally, 

and  the  Action  againft  Two,  ibid. 

Where  Three  are  bound  Et  quemlibet  mftrum 

conjuntlimy  225: 

If  one  can  bind  himieif  to  Three,  and  to  each 

of  them,  *  ibid. 

Where  upon  a  Joint  Bond  by  Three,    the 

Count  is  general,  ibid. 

If  Two  are  bound  jointly,  and  one  fued  alone, 

ibid, 

Bar^ 
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Bar^  That  the  Bond  was'made  to  them  Two, 
and  one  B.  Page  226 

2.  Secondly^  Where  isfon  efi  FaSium   is  pleaded 

'^    fpecially.  il;U. 

Bar,  That  the  Plaintiff  daliver'd  up  the  Bond 

as  an  Acquittance^   and  after  took  it  again 

Vi  ^  Armis^  ibtd, 

Or^  That   the  Defendant  afterwards  loft  ir^ 

and  the  PlaintiiF  found  it^  ibid, 

Bar^  for  that  the  Plaintiff  razed  and  alter'd  the 

Bond  after  Delivery^  227 

Refl\  That  the  Razure  and  Alteration  was 

with  the   Defendant's  Conlent,   with  a 

Traverfe,  Rejoinder  and  Iffue,  227,  228 

How  the  Deed  by  Razure  becomes  no  Deed,  228 

Concerning  Razure  before  or  after  Delivery, 

229 
Bar  per  kazure  after  Delivery,  ibid. 

Bar  per  Interlineation'  Bilk  after  Delivery,   and 
Ifiue,  250 

Simile^  2:51 

Simile  aV  OhFy  where  the  Indenture  was  inter- 
lined, drc,  ibid. 
Of  altering  a  Defeaiance,  (^c  232 
Sheriff's  Bond  interlined  after  Delivery,  ibid. 
How  Non  efi  FaBum  after  a  Deed  raz'd,  ibid. 
Deed  altered  without  the  Privity  of  the  Obligee, 

ibid. 
If  by  a  Stranger  in  Words  not  material,  ibid. 
Bar  qd^  fcript'  ObP  figiHaf  (3  deliberat'  fuit  cum 
1^  fpaciii  ^  intervaUisj  and  altered  by  a  Stranger, 

R.epl\  ^^  fpacia^  intervalla  reli^^  fuer   cum 

ajj'enju  Dej   fore  implef  234 

Rejdy  Ver  manutentioti  placiti^   (S   Jravers^^ 

Replic^  ^er\  235' 

B  b  b  Sav' 
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Sttvrejo  fer  r»anu^emion\   Ref  (3  Exit^  f^f^^' 

hide,  Page  236 

Upon  the  Day  being  left  out,  and  put  in  after 

Delivery,  ihid. 

That  Fa^um  frediB'  was  deliver'd  without  a 

Date,  and  afterwards  Date  put  in,  ihid. 

Bar  f)er  Deletion   (3  Obliteration    in  bidorjawento 

fcriptif  Rejo'  ^J'  «<?»,  Et  Exif  inde^  2  57 

Bar,    Non ep  FaBum  fpecial'  from'tJlMHr^  de  Con^ 

ditiojjy  Et  qd'  Def^fuit  homo  Laicus  (3  minimt 

Literatusy  &  Iffue  inde^  257,  2^8^ 

AUter  qd'fuit  Laicus  (3  minime  Liter  (it  us  ^  C^  Obi'  ei 

TuiJlcB^  (3  expo/ic'  fuit^  1  g  9J 

Bar  per  Exec  qd'  Tefiaior  fuit  homo  Laicus^  (3c^\ 

ibid,i 
Bar  per  Releafe^   Repl'  qd'  ipfe  Laicus  concejjit  fa.i 

cere  Relaxatioji    de  debit 0  tantum,  24a 

Bar,  That  the  Writing  was  read  to  him  as  for 

Ten  Marks  only,  and  not  for  Twenty  Pounds^ 

ibid,i 
Simile  de  Indeniur*^  241: 

Bar  non  efl  Fatlum^  per  eo  qd'  Def  concejjit-  facere 

fcriptum  cum  alia  Conditioner  ibid,i 

Bar  that  the  Condition  was  wanting,  242 

Simile y  and  lets  forth  the  Condition,  ibidj 

That  it  was  read  to  him  as  with  a  Condition^! 

ibid.i 
Note,  as  to  falfe  Reading,  ibid:, 

Bnr  per  Non  eft  Faclum^    Eo  qd'  Def  deliberavib 

fcriptum  ut  Schedul\  245; 

^  deliberavit  fcriptum  ut  Schedul\  ibid, 

^^  Simile^  with  Reference  to  an  Arbitrement, 

ibid. 
With  Reference  to  an  Indenture,  (3c.  ibid 

To  the  Delivery  up  of  a  Bond,  (3c.  ibid. 

With  Reference  to  a  Marriage,  ibid^ 

Bar, 


J 
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Bar^,  That  he  delivered  the  Writing  to  K  to  be 
delivered  to  the  Plaintiff's  Teftator ;  That 
F,  tender'd  it^  but  the  Teftator  refufed  it ; 
and  then  F.  left  it  with  him  as  a  Schedule, 

Page  245,  244 

Note^  As  to  the  Tender  of  a  Bond^  and  Refu- 
fal  to  accept  it,  244 

If  Baron  difagrees  to  a  Bond  made  to  his  Feme, 

244,  24f 

Delivered  to  be  his  Deed  if  Defendant  paid  not 
40  J.  24  f 

Bar  by  Delivery,  with  Reference  to  a  Coun- 
terbond  to  fave  Defendant  harmlefs,  a  fcripta 
in  dejnand\  ^c.  ibid,  &*  Simile  246 

relive ry,  with  Reference  to  a  Releale  to  be 
made  to  the  Defendant,  247 

Simile,  with  Reference  to  an  Annuity  to  be 
made^  ibid. 

Simile,  with  re(pe6b  to  a  Deodand^  ibid. 

Simile,  with  relpecS^  to  a  Relief,  ibid. 

Simile,  upon  a  Difcourfe  to  be  had  concerning 
Money  paid,  ibid. 

Bar,  with  refpec^t  to  200  Barrels  of  Salt  to  be 
firft  delivered,  248 

Simile,  with  reference  to  a  Defeafance,      ibid, 

L^otes  as  to  the  Delivery  of  a  Bond,  &c,  as  art 
Efcrow  or  Schedule,  ibid, 

Row  the  Plea  may  or  niiuft  conclude,        ibid, 

rhat  the  Bond  was  falfly  read  h  and  further, 
that  it  Was  delivered  as  an  Efcrow,  &c,  od 
Condition,  249 

H[ow  it  may  and  ought  to  be  delivered  as  an 
Efcrow,  but  not  to  the  Party  himfelf,     ibid, 

^et,  where  the  Repl\  &c,  will  make  that  Plea 
good,  2^ 

^i^re,  when  it  is  firfl  delivered  to  the  Parcy 
as  a  Deed,  or  as  an  Efcrow,  upon  a  Condi- 
tion precedent,  ibU. 
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Delivered  to  U^,  as  a  Schedule^  to  be  delivered  | 
over  u£  Scriptum^    and  iaith  not  tit  Fa^urH^ 

Page  250 
How  an  Efcrow  may  be  given  in  Evidence, 

251 

If  Defendant  be  obliged  to  perform  Things  in 

the  Deed,  ibid. 

Words  to  be  ufed  upon  a  Delivery,    as  an 

Efcrow,  ibid^ 

Concerning  the  Seal  of  a  Deed  being  broken 

off,  ibid. 

Seals  eaten  with  Mice  and  Rats,  ibid. 

Where,  if  one  Seal  be  torn  off,  it  fhall  not  avail 

the  other  Parties,  2.^z 

Concerning  a  Seal  being  reaffixed,  ibid. 

Seal  pull'd  off  after  lifue  join'd,  ibid. 

How  a  Stranger  to  the  Deed  ought  to  plead, 

ibid. 
Where  the  Party  muft  conclude  Nb«  efiFaBam^ 

ibrd.  eJ"  25*^ 

When  he  muft  conclude  Judgment  Si  A5iio^ 

&c.  25"  5: 

If  a  Deed  be  made  void  by  Ad  of  Parliament, 

ibid. 

If  Non  efi  Prelum  and  Demurrer,  ibid. 

After  Non  eft  Fa5}um^  Matter  to  be  given  in 

Evidence,  ibid, 

Executor   pleaded  Non  e/i-  FaBum  fuumy  Iffue, 

^  Jtidic'  fro  Quer^  pojl  VerdiB\  ibid. 

If  Non  efi  Factum  to  a  Deed  inrolled,  25*4 

Judgment  upon  Non  efi  Fa^tum^  how  to  be  en 

tred,  ibid 

Upon  Rdi^a  verificatiom  cogn^  A5iioneWj     ibid 


Bai 


The  TABLE. 

Bar  w  Debt  per  Ley  Gager. 

BA  R  fer    Rien     lay  doit    per    Ley  infianter^ 
p^o^  2C4. 

Uhi  Def  Fad'  Le^em  &  fee'  defalt\         ""    z^^ 
Ubi  ^er*  fee   def  alt"* y  ibid. 

Def  perfecit  Legem  fuarriy  Et  di^'  efi  Attorn''  Def 
^d\  &c,  2^6 

Bar  al  'vend'  ^  Manger  per  Rien  luy  doit  per  fa 
Ley  infianter,  ibid. 

Quoad  8  /.  rf/?i'.  Bar  per  Surrender  del  Def\ 
Repr  c^d'  non  [urfum  reddidit^  (^  Iffue  inde^ 

Reference  to  Precedents  concerning  Ley 
Gager,  ibid,  c^*  25-8 

If  the  Defendant  fliall  wage  Law  againft  an 
Attorney,  2j8 

Bar  in  Deht  by  Foretn  Attachment  pleaded* 

THE  Cuftom  of  London  of  a  Forein  At- 
tachment, pleaded  in  Bar  of  a  Bond  up- 
on an  Attachment  in  the  Mayor's  Court, 

2^8,   2^9,  &c. 

Bar  by  an  Attachment  in  the  SheriiF's  Court, 

London^  without  a  Cuftom  fpecialiy  alledg- 

ed,  272,  &c. 

Simile  in  Cur'  Vic'  London y  d^  demurr'  inde,     275 

Simile  in  Qur    Majoris^  c^c,  Civit'  Exon^  d^c, 

ibid. 

Bar  in  Debt  per  Statute  Ley, 

REferences  to  Statutes  pleaded  in  the  Fourth 
Part  of  Infiru^or  Clericalism       277,  &*€, 
The  Ad  for  exempting  Proteft^nt  Dillenters 
pleaded,  278,  279,  &c. 

B  b  b  3  Bar 
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Bar  per  Stattif  5  Jac.  'vers^  Attorn  quia  non  dedit 

'  B'tllam  [lib  manu^  pleaded  againlt  an  Attor- 
ney's Executrix,  Page  283»  &c.l 

Barker  Stat^  16  G«r.  2.  contra  Lufum  ad  aleas^ 
&c.  285-5  &c, 

Aliter^  Secundum^  i  Lutw.Entr.^^^^  d^c.  where 
the  Action  was  upon  a  Wager  concerning 
a  Caft  at  Back- Gammon,  288,  &c*. 

Plaintiff  demurr'd^  'l^t  judic'  pro  ^er^  that 
this  Cafe  was  not  within  the  Statute,    292! 
Error   was  thereupon  brought,    and  Judg- 
ment reverfed^  and  for  what,      293,  &c.\ 

Obfervations  upon  Statute  9  &  10  Anrj.  againft 
Gaming  at  Cards,  Dice,  d^c.  2pf 

Statute  of  Ufury  pleaded,  12  Car,  2.  ca,  ijV 
Secundum^  I  Lutw,  467,  &€.  297,  d^c, 

A(5lion  was  upon  Bond  for  Money  lent  upon  \ 
Adventure  of  the  Obligor^s  Life,         ibid. 

Argued  pro  ^er\  that  this  Contrad  was  not : 
ufuriousg  5013  &c. 

Alher  per  Statut*  de  Ufury ^  Secundum ^    i  Saund,. 
zgi.   For  that  after  the  Bond  the  Plaintiff ' 
corruptly  receiv'd  of  the  Defendant  30  /.  for 
Forbearance,  502,  &c^ 

Judk'  pro  ^er\  for  that  an  Ufurious  Con-- 
;    trad:  made  after  the  Loan  avoids  riot  the  1 
Bond^  304  j 

But  yet  the  PlaintifThad  forfeited  the  treble-; 
Value,  'ibid. 

Upon  a  Bill  of  Bottomry,  with  expreffive  In- 

■    terei%  there  being  three  Contingents,  304, 

)on  a  Leaie  for   goo/,  at  55*/.  fer  Annum ^ 

to  be  void  if  he  paid  joo /.  at  the  end  of 

four  Years,  ^of 

t   No  Ufury  without  a  Loan^  (^c.  ibid. 

Where  the  Statute  muff  be  pleaded,    ibid, 

■  '  Bar, 
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Bar,  That  the  Writer  of  the  Bond  made  aMi- 
ftake.  Page  30^ 

Bar^  That  he  was  to  pay  3  3  /.  if  E,  was  alive, 
and  if  not,  then  only  26  /.  of  30  /,  borrowed. 

Bar,  That  the  Bond  for  30  /.  was  d  Security  for 
Oil  bought,  and  that  he  could  have  bought 
it  for  2  J  /.  ready  Money j  305 

Similis  Bar  d  OhP  &  Recogn\  Kepi'  qd^  fcript* 
OhT  faB'^  fuit  fuper  bonam  Qovjiderationent^  ibid. 

Simile^  and  Ufury  traverfed,  ibid. 

Simile  al  placif  pro  dijferend'*  diem^  ibid. 

That  the  Plaintiff  had  Common  of  Padure  for 
lending  20  /.  RepV  ^d'  non^  ibid^ 

That  Plaintiff  referv'dz/.  per  Mem\  for  60  I. 

307 

Bar  per  Statur  d^  ^  V  pre  mavibui  folut* ^         ibido 

^^  Quer'  referqjavit  6  1.  pro  quarter*  Anni^   ibid. 

That  the  Defendant  lent  20  /.  and  took  three 
feveral  Bonds  for  Payment  of  10  /.  ibid. 

Bar  to  Debt  upon  Bond,  by  Statute  j  E^.  6. 
againft  felling  of  Offices,  3^08 

Simiky  concerning  the  felling  the  Office  of  aij 
Under-Sheriff,  315' 

Upon  an  Action  of  Debt  for  Tythes,  Bar  d 
part  per  Nil  debet^  al  refid'  proteftando^  c^c. 
Pro  placito^  lets  forth  (everal  Statutes  and  De- 
fcents  from  one  King  to  another,  3  1 7 

Tq  an  Adion  by  the  Prefidenc  of  the  College 
of  Phyficians  London,  Bar  per  ^^  H.  8.  for 
any  Subje(5t  to  apply  Medicinal  Herbs  and 
Plaifters,  &c,  ;£§ 

Obfervations  upon  p'eading  a  Statute,  %  2 1 

As  for  the  Statute  of  Limitations  pleaded,    ibid. 

4  &  5:  Ann,  ca.  16.   Suits  upon  Entry  and 

Claims  to  avoid  Fines,  322 

As  for  Seamcns  Wages  in  the  Admiralty,   ibid. 

Liberty  for  Perfons beyond  the  Seas^  325 

B  b  b  4  Adions, 
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A(3;5ons,  &c.  againft  Perfons  who  were  be- 
yond Seas,  Page  325 

Bar  per  Heirs  in  Dek. 

DEbt  lies  againft  an  Heir  to  the  Tenth  De- 
gree, 324 
How  charged  upon  the  Obligation  of  his  Fa- 
ther,                                                         ihid. 
Action  raufl  be    in  the  debet  &c  detipet^    yet 
aided  after  Verdid^                                 ibid, 
Reqaifites  to  bind  an  Heir^  and  of  Execution 
againft  an  Heir,  by  3  &  4  ^K  &  M.  324, 52^ 
Creditors^  how  to  be  preferred  in  fuch  Cafe_, 

Trufts,  how  liable  in  fuch  Cafe,  '     ibid. 

Plaintiff  pleads  zn  latail.    Refl\  That  the  Fa- ; 

ther  died  feized,  ibid. 

Bar  per  Riens  per  Dlfcent  per  Filium  ^  Hered\ 

Repr  qd'  habuit  fufficien\       :^i6y  327,  d^c. 

Bar  per  Filium  d^  Hered\   Riens  per  Difcent 

preter  Reverfionem.     Plaintiff  demurs  fpe- 

cially,    ^  328,  329 

1.  Exception^  That  the  Defendant  had  not 
confelied  the  Debt,  ibid, 

2.  That  it  did  not  appear  that  the  Leffee 
had  accepted  the  Leafe,  ibid, 

3.  That  it  is  not  fhewn  that  the  Reverfion 
defcended  to  him,  with  feveral  Anfwers 
thereto,  Sedadjorpatur^  329^  330 

^  Bar  per  Difcent   preter  Reverfionem,  &c. 
'  And  the  V  taint  iff  prays  Judgment^  and  bat  b 

^  i^9  330^331 

^  Bar  per  Riens  per  Difcent  preter  Redoriam 

'  &  tales  terras  plede  per  Filium  &  Hered', 

332 
*  Def  confefs',  6cc.  Et  Error  pro  Difcontim* 

*  a.TJce^  and alloTVed^  •         333 
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•  Bar  per  Frem'  &  Hered%   proteft'  non  eft 
'  fadum  pris'  pro  placito  Riens  per  Difcent, 

Page  33? 
^  Riens  per  Difcent  per  Frem'  &  Hered'  Filii 

^  &  Hered',  &c.  394 

^  Riens  per  Difcent  per  Baron  &  Feme  Cohe- 

^  red'  preter  tertiam   part'  MelTuag',  &c. 

ibid, 
^  Riens  per  Difcent  per  Conlanguineum  & 

•^  Hered',  Repl' qd' habuic,  33 j 

*  Riens  per  Difcent  per  Filias  &  Cohered^ 

^  Repl'qd'  habuer' fufficien',      ihU.  ^  j^^G 
^  Riens  per  Difcent  per  Aunt  and  Heir  of  a 
^  Daughter  and  Heir,  Re  pi'  qd'  habuit  diver- 
^  fas  terras,  3  36:>  ^  357 

The  Cafe  thereof,  Jpecial  Verdid^  Pedigree, 
Et  Judic*  pro  ^uer\  357,  c^r. 

Q.  If  the  Ad  of  Council  is  amendable,  539 
Where  the  Heir  in  Fee  (hall  be  charged  after  a 
Tail  determined^  ibid. 

If  a  Reverfion  in  Fee  upon  a  general  Riens  per 
Difcent  {hall  be  adjudged  Aifets,  ibid. 

Omiflion  in  the  Narr.  that  the  Heirs  were 
bound  if  amendable,  338,  340 

That  againfl  a  Collateral  He;r  the  Declaration 
muft  be  fpecialj  540 

Bar  ^  Cohered'  confefs  k  A^ion\  but  plead 
over  Riens  preter,  ibid. 

Repp  protefiando  tjd'  Terr*  non  tanti  'ualorh  pro 
placito,  qd'  habuer'  al*  Tenta,  ^c.  341 

Riens  per  Difcent  by  Heirs  in  Gavelkind  ;  apd 
one  being  under  Age,  prays  the  Plaintiff  may 
ftay  unci!  his  full  Age,  which  is  granted, 
and  at  full  Age  the  Plaintiff  comes  and  prays 
a  Refummons,  &c,  542 

Farol  Demurre  prie  pur  deux  Infants,  Coheirs, 
pur  Infancy  d'un  deux^  and  then  Plaintiff 
comes  and  prays  a  Rcfummons^  Imparlance, 

0* 
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^hreve  de  InquiP  de  valor^  Ten^torum  &  Lhe^ 

ry  agard,  Page  344,  &c. 

The  Heirs  in  Gavelkind.    Bar,  That  one  of  the 

Defendants  is  within  Age^  &c,        34  j>  346 

Nota,   Where  there  are  Lands  a5  Common 

Law,  and  in  Gavelkind,  335 

^  Bar  per  Filium  &  Hered*^  Riens  per  Difcenc 

*  preter  tertiam  partem  tertie  partis  Manerii 

'  &  in  tres  partes  Dividend*  Redorie^  &c« 

^  And  the  Plaintiff  takes  Judgment  thereupon ^ 

546,  &c^ 
*  Riens  per  Filium  &  Hered'  preter  tales  Terras 
^  &  Medietat'  in  B.  &  Revercon'  in  D.  Et 
^  Judic'  inde  de  Tcrris  &  Medietat'  &  de 
*  Reverfione  cum  acciderit,  348,  &c. 

Debt  was  brought  againft  two  Husbands  and 
their  Wives^  Coheirs,  Sifter  and  Coufin  ; 
Riens  per  Difcent  by  one  ;  and  the  other 
pleads^  Riens  preter  Reverfion\z.{itY  the  Death 
of  Tenant  by  the  Curtefy  ;  and  the  Plaintiff 
prays  Judgment   of  the   Reverfion,    &c. 

3  JO,  &c. 

Ohfervations  and  Cafes  on  this  Head  of 
Bar  per  Heirs  in  Debt. 

IF  one  of  the  Coheirs  be  nonfuitcd,   it's  ai 
Nonfuic  againft  th'em  all,  3f3| 

When  Afl^ets  are  found  only  as  to  one  Coheir, 

ihid. 

Heir,  how  charged  upon  Nd  dicit^  354 

Where  the  Heir  pleads  Lands  kt  out  for  Por^ 

tions,  &c.  ihid, 

^Where  the  Devife  is  of  Lands  on  the  Mother's 

''■"  Side,  ibid, 

Tis  no  Plea  for  the  Heir  to  fay,  the  Executor 

had  Affets,  i^'^d. 

Demurrer 
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Pemurrerto  fucha  Plea,  and  good.  Page  5  5*4 

■j^uter  Adioti  depending  againit  Executor^  no 
Plea,  ^  3yy 

Upon  a  Conveyance  by  Heir  a  Parte  Matema^ 

ibid; 

Upon  an  Ac5b  of  Parliament,  that  the  Heir  of 
one  attainted  fhould  enjoy,  ibid. 

How  Sons  of  Aliens  may  be  Heirs,  ibid. 

Whether  the  Adion  may  be  in  the  Debet  or  De. 
tinet^  or  both,  ibid. 

Miftake,  of  Defendants  appearing  by  his  Guar- 
dian, amendable,  ^56 

Where  an  Heir  ftiall  not  be  prejuced  by  dubi- 
ous Words,  tbid* 

That  an  Heir  ought  to  be  exprefly  bound,  ibid. 

Where  the  Pvent  ftiall  go  to  him,  tho'  [Heirs] 

'   be  omitted,  ibid. 

Where  the  Heir  may  lo(e  Rent,  ibid. 

Where,  upon  a  Remainder  over,  no  Tail  fiiall 
arife,  5^7 

Where,  upon  a  Devife  to  the  Wife,  the  Son  is 

»    in  by  Diicent,  ibid. 

Where,  after  Entry,   Aflets  ftiall  not  be  faid 
to  be  in  the  Heirs  Hands,  ibid. 

Where  the  Heir  ftiall  have  the  Surplufage,  &c, 

ibid. 

Where  the  Adminiftrator  gave  a  Bond  in  Di^ 
charge  of  the  former,  ibid. 

Upon    Rlsns  per   Difcent^   RefV  by  a  former 

'    Writfued,  558 

Where  the  Heir  pleads  a  Releafe  to  the  Execu- 
tors, ibid. 

Where  the  Heir  had  levied  a  Fine,  ibid. 

Where  Heir  alienates  bona  fide  before  A6tion, 

ibid. 

Heir  by  PoiTeffion,  how  chargeable,  359 

Ppon  Aflets  b^ipg  found  in  the  Ctnque  Vorts^ 

ibid. 

Upon 
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Upon  a  Repl'  per  Afets^  but  lliews  not  the  Place 
wherCj  Page  j  fp 

That  the  Place  ought  to  be  fhewn  in  all  Courts, 

ibid. 

Of  two  feveral  Judgments,  which  (hall  be  firft 
fatisfiedj  360 

Where  Execution  /hall  be  only  of  the  Land, 

ibid. 

Where  againft  Land  and  Body,  ibid. 

That  the  Heir  ought  truly  to  confcfs,  ibid. 

Of  a  falfe  Plea  upon  the  Anceftor's  Recogni- 
zance, ;6i 

Heir,  where  bar'd  of  his  Formedon,  ibid. 

Where  the  Plea  confefTeth  the  Bill,  and  yet 
Plaintiff  nonfuited,  ibid. 

Heir  eftopped  after  imparlance,  ibid. 

Judgment  upon  Nil  die  againft  an  Heir,     ibid. 

No  Enquiry  upon  a  falfe  Plea,  ^6z 

Erroneous  Judgment,  where  Jury  name  the 
Laods^  ibid. 

Of  a  Judgment  qaando  Reverjto  accident^       ibid. 

Where  the  Jury  may^  or  may  not,  find  the 
Value,  ibid, 

Riens  per  l^ifcent  prefer  un*  Cottagium^  RepV  ^ 
mon^rat  al^  I'err'^  ^63 

Bar  per  Riens  per  Dlfcent  per  Fdium  "&  Hered'*^ 

Simile^  &  KepV  qd  habuit  fufficieii  die  Orig*  Utl' 
que  reverjat' fuit,  &c,  ^6 a,  d^c. 

Abridgment  3  &  4  7^  &  M  to  prevent  Frauds 
b-y  Wilis,  ^c.  And  how  Actions  and  Execu- 
tion may  be  againft  H^irs  at  Law  and  Devi- 
fees,    ^  56^,  366^  357 

How  Heirs,  Tertenants,  Executors  and  Ad- 
miniftrators,  are  by  Statute  8  &9  ^  3.  lia- 
ble to  Execution  upon  a  Judgment  on  a  Bond 
or  penal  Sum  for  Non- performance  of  Co- 
venants, 367 

When 
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When  leveral  Matters  may  be  pleaded,  accord, 
ing  to  4  &  J  Ann.  ca,  i6.  Page  5^8 

BdT  d   Suit  de  Executors  &  Admini- 
ftrators  m  debito. 

BAR  by  Abatement,  for  that  the  Teftator 
was  aiive  Die  impe^racon*  brevts^  Repl'  qd^ 
non^  Reja'  qd*  fait^  Surrejo  qd"*  obiit  ante  diem 
impetrac'  hrevis,  568 

How  a  Plea  beginning  in  Bar^  and  condu- 
ding  to  the  Writ^,  (hall  be  taken,  369 

Similis  Bar  per  Exec\  Et  Jndic  pro  Quer\    ih'id^ 

Slmilis  Bar  fans  fpecial  Averment^  Et  Judi^ 
pro  Def\  ibid. 

Where,  if  there  be  two  Pkintiffi,  or  tWo  De* 
fcndants,  and  one  of  them  die,  the  Adion 
fhall  proceed,  per  ^  ^  ^  W.  3.  ^c.        370 

Traverle,  that  A.  died  Inteftate,  ibid. 

Bar  "veri  Adm\  qd  Lre'  Adm'  per  ipfum  obtent^ 
revocaf  fuer\  Repl\  by  an  Appeal  from  the 
faid  Sentence  to  the  King  in  Chancery. 
Et  Demurrer  inde  cum  Caujis^    37^^  5 71 3  37^ 

Sur  A^ion'  per  Exec\  Defendant  pleads  al'  Exec 
non  nominat*^  and  traverfes  that  the  Teftator 
made  the  Plaintiff  fole  Executor,  374 

Bar,  for  that  two  of  the  Executors  were  under 

Age,       ,   .  .        ,  57S 

Bar  qd^   Adminifiraco^   nunqiiam  fuit   commifp^ 

Qj4er\  Et  Repl'  qd'  fulty  ibid, 

Similis  Bar,  O'  Similis  Repl\  376" 

Narr.  by  R.  and  J,  Executors  of  K.  Executrix 

of  H.  S.    Bar^  that  H.  died  Inteftate,  and 

Traverfe  that  he  made  K.  Executrix,      ibid. 

In  Debt  upon  a  Bond  by  an  Executrix,  the 

Defendant  pleads  in  Abatement,  That  the 

Teftator  was  an  Alien.   Repr  per  Lkenc'  Do- 

mini 


The  T  A  B  L  E 

mini  Reghy  Demurr\  &  Re/pond'  oufier  agard^ 

Page  377 

Debt  per  Acm  fur  Od'  Abatemenf^  That  as 
well  the  two  others  named  in  the  Bond  as 
the  Defendant  obliged  themfelves  jointly^ 
^er'  detnurr\  &  rejpond'  oufier  agard^       378" 

«  Def  Exec*j  plead  auter  k^xon  pendant  al 
'  part,  Et  demurr'  al  refid',  Repl'  per  nul 
*  tiel  Record'  &  joinder  in  Demurr' al  refid", 

ibid, 

^  Rejo'  qd'  eft  tiel  Record',  Et  Judic'  pro 

'  Quer',   ^  379 

Several  Exceptions  to  a  Narr.  after  Verdid 
given  for  the  Baron;,  Adminiftrator  of  his 
Wife,  Sed  non  allocantur^  ibid. 

To  an  Action  brought  by  an  Executrix  upon  a 
Bail  Bond',  (and  the  In?e(late  being  not 
named  in  the  Wi  j?  or  Count  as  late  Sheriff) 
Defendant  pleaded  Statute  2j  H,  6,  Etju- 
dic^  fro  Def^y  ibid. 

References  to  Bars  againft  Executors  and  Ad- 
miniftrators  mentioned  in  the  Fourth  Pare 
of  InfirtiBorClericaliSy  d^c,  380 

As  Bar  by  M-iintenance,  ibid,^ 

By  Performance   of  Covenants  generally. 

Repl\  Breach  and  Demurrer,  ibid. 

To  an  Adlion  by  Adm'  duran  minoritat\  Bar, 
That  after  the  laft  Continuance  he  attained 
to  21  Years,  ibid^ 

To  an  Executor  of  an  Executor  of  Affignees. 
Bar,  that  he  was  ready  to  pay  the  Rent  up- 
on the  Land,  &c,  381 

Bar  fer  non  efiFaBum^  to  an  Adion  brought  by 
Adminiftrator,  upon  a  Covenant  to  pay  to 
the  Intedate,        '  ibid. 

Bar  alA5fio?P  per  Adm\  Qd!*  Def  ipfe  efi  Exec' 
Simul  cum  T.  B.  Et  traverfe  qd'' },  obiit  in- 
tefiat\  38i 

4  Ta 
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To  Adion  by  Executor  of  A,  upon  a  Bond 
made  to  A,  and  I>.  Bar  qd^  D.  furvived 
A,  Page  382 

To  an  A<ftion  by  an  Executor  of  W.  A,  a  pre- 
tended Survivor  of  two  Obligees.  Bar  qd' 
W.  G.  fupervixit  W.  A.  &  traverfe  qd^  W.  A. 
fufervixit^  Repl^  &  Exit*^  385 

ToanAdion  by  one  of  full  Age,  Bar  qd'  Adm* 
duran^  Mimritat*  relaxavit  Def\  RefV  Re  jo* 
(^  Exit\  ibid. 

In  Debt  by  an  Executor.  Bar^  That  the  Te- 
ftator,  by  a6other  later  Will,  made  the  De- 
fendant his  Executor.  RepV  Rejo'  &  Iffue, 
Et  in  Repl'  fro  ipfo  C.  lege  per  ipfum  C.      384 

Bar,  That  J.  had  obtained  his  Age^  and  took 
Adminiftration  upon  himfelf.  Travers^  ^ 
Demurr  inde^  585 

'  Bar  al  Adm'  per  a!  Adminiftration'  commifs' 
^  M.  qui  dedit  DeP  generalem  Relaxation^ 

*  &C.    ^  ibid. 
^  Bar  qd'  Inteftat'  habuil  bona  notabilia,  Ec 

*  ideo  Lre'  Adminiftration'   Def  revocat' 
'  fuer',  &c,  386 

*  Simiiis,  Bar  de  bonis  NotabiF,  Et  Exit'  qd' 
^  non,  ibid. 

To  Adion  by  Executor  upon  a  Bond  to  pay 
Money  according  to  Teftator's  Will.  Bar, 
That  he  named  no  Perlbn.  Repl\  That  he 
made  the  Plaintiffs  Executors,  and  Defen- 
dant had  not  paid.  Defendant  demurs,  ibid^ 
Qd^  folvit  per  manus  alterius^  j^  87 

Qd  Inteftate  fuit  felo  de  fe^  ibid, 

^injilis  Bar^  RepP  per  A^  del  Vardon^  &  Judic^ 
pro  Def\  ibid.' 

Bar,  That  the  Inteftate  was  attainted  of  Bur- 
glary,  &c.  ibid. 

At 
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Al  ABion  per  Vid*  Exec'  R.  'vers'  Exec'  H.  Bar 
qd  Quer'  pofi  mortem  R.  cepit  H.  in  virum  per 
quod  debitum  deven  extin5t\  Page  3  S  8 

To  Debt  by  Executors  for  Arrearages  of  an 
Annuity  granted  by  Deed  for  Service  done. 
Bar,  That  he  refufed  to  ferve.  Repi\  That 
he  offered,  and  Defendant  refufed  it.  Ira- 
'Vers'*  &  Iffue,  389 

To  Debt  by  Executor  upon  Bond.  Bar,  by 
Agreement  of  Compofition  with  the  Tcfta- 
tor.     ^^p^\  Demiirt  ^  Judgment  pro  ^er\ 

389,  390 

To  Debt  by  an  Adminiflratdr   of  R,  B.  citing 

an  Ad   of  Parliament,  and  that  the  Admi- 

niftrators  of  R.  B.  fhould  not  be  deprived^ 

d^c,     Def  morat\  Et  Judlc  pro  Def\       390 

Here  is  made  a  Qu^rey  Whether  the  Lands 

were  Perfonal  Aflfets  or  not,  ibid. 

To  an  Action  upon  a  Devafiavit^  Def  morat\ 

Et  Judic  pro  Def^y  391 

Here  it  feems^  that  an  Executor  of  an  Exe^ 

cutor  (hall  not  be  charged  with  a  Deva- 

fta^it  made  by  the  Executor  of  the  firft 

Teftator,  ibid^ 

Bar  in  Debt  per  Executors  &  Admim* 
praters, 

X  Abatement^  That  the  Teftator  was  alive 

at  the  Time  of  the  Writ  purchaled,     392 

Abatement  de  Bill\   for  that  another  Executor 

not  named   adminiftred  together  with  the 

Defendant,  Et  Repl^  ^d'-  non^  ibid, 

Aliter  fur  Bill,    &  aliter  fur  breve^    with   the 

fureft  Way  to  make  Defence  in  Abatement, 

Alit^ 

i 
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\Aiiter  ad  hreve  fer  Archiepuni*^    RefV  d^  W^^t 

Page  394 
AUter  de  Bre^l,  Et  Repl^  qd"  Tefiator  non  coj^ftl- 

tuit  al'  Exec\  ibid. 

Simile  placitum,    Et   RefV  qd'  Te[tator  fee  Def^ 

folumExeCy  395" 

Bar  de  altero  Exec*  non  nomlnat*  in  Brevi^  ibid. 
Simile  de  Altero  Exec  non  noiat*  in  brevi^  Et  Repl' 

qd"*  ebiit  ante  Orig*  frofecut\  396 

Exec  de  injur  fua,  placitat  -per  Aclion*  non^  qd* 

Tejiator  confiituit  Executores,  ^c,  397 

Bar,  for  that  another  Adminiftrator  not  na- 

med  ^6m\n\^^Q6Jtmulcum  Def\  398 

Bar  qd*  Def  futt  Exec*  cum  al*  non  noiat\  ibid> 
Def^  in  Abatement  dic^^  qd'  efi  Adm*  cum  Tefio^ 

annex"*  fofi  Renunciation  XJx  y  399 

Tlacitum   qd*  S.  obiit   inteft'at'  cjr  Adminico*  fuit 

commifs'  Def\  Repl*  qd'  S.fec'Def  Exec\  & 

Travers^y  400 

Simile  pofi  Sequefiration  faB^  per  Ordinar\  ibid. 
Debt*   vers     un    come  Adrr^ ^  Bar  qd^  fuit  Exec 

fimulcum  aV  qui  Adm\  Et  tra'uers'  qd'  J.  obiit 

Intefiat\  ibid. 

That  the  Writ  is  tefted  before  the  Adminiflra- 

tion,  40 1 

Bar  qd'  Def  efi  Adm^  ^  non  Exec\  ibid. 

Where  Defendant  pleaded  he  was  Adminiftra' 

tor,  but  omitted  bona  Notabilia^  ibid. 

Bar  qd'  Adminico  fuit  commifs'  alter l^  Et  tracers' 
I     qd'*  Def*   eft  Exec\  402 

Def  placitat y  qd'  Inte/iaf  habuit  bona  notabilia,  Et 

idea   Letters  Admcon.  Def  commifs'   revocaf 

fuer  y  ibid. 

Bar  qd*  S.  tent'  fuit  cum  B.  conjunBimy   ^c, 

405 
Bar  qd'  fuit  Adm'  (ro'ne  honorum  indivers'  Dioces*) 

Et  non  Exec\  404 

C  c  c  In 
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In  Debt  againft  an  Adminiftrator,  he  pleads, 
that  he  is  Adminiftrator  Duran*  mlnori  etat\ 
Et  Vsmurr  inde,  Et  yadic  vers^  Def  for 
Default  of  an  Averment,  Page  404,  405? 
One  pleads  in  Abatement^  the  other  by  auter 
A<5lion  depending,  405 

Debt  for  Rent  againli  an  Executrix  of  y.  updti 
a  Leafe  Parol,  ibid» 

Abatement^  for  that  J.  died  inteftate,  and 
Adminiftration  was  iSommitted  to  the 
Defendant^  ihid, 

Repl\  That  fhe  adminitired  asExecutiix  be- 
fore Adminiftration,  and  that  in  her  own 
Wrong,  Def  morat\  Et  Judic  fro  Quer* 
,  fur  Argument^  407 

Noted,  That  an  Executor  of  his  own 
Wrong  cannot  retain,  tho'  ah  Admini- 
ftrator might,  408 

Keferi^ces  to  Bars,  Scc.  iji  Executors  and 
Admwiflrators,  m  the  Fourth  Part  of 
Iriftruftor  Clericalis,  ihid, 

V  I  Z, 

Conditions  perform'd  pleaded,  M, 

Repl\  &c,   as    to  the  remaining  Cove* 
nants  in  a  Defeazance,  ibid. 

Covenants  perform  by  an  Adminiftrator,  d^ 

Repf^  qd^  non^  ihid, 

Def^  Exec^  confefs\  and  void,  ihid. 

As  to  an  Apprentice's  abfenting  himfelf  from' 

the  Teftator's  Service,,  409 

Adminiftrator  pleads  a  Jtjdgment,  Et  Repl'  per 

nut  tlel  Record\  ihid, 

Adminiftratrix  confefTes,  but  avoids  by  a  Sci* 

fa-  againft  her  in  B,  R.  ihid. 

Executor  pleads  Security  givet^v  ihid. 

Bar 
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Bar  c^d^  Intefiat^  folvit^  Page  409 

Ne  unques  Exec\^  ^c.  RepP  c^  IJp^<^y  ihid, 

Ne  une^ues  Adm^  RepP  d^  IJJue,  410 

Several  Bars  p'eaded  there,  iW.  c^  41 1,  4 1  <5 
Bar  qd'    R.   Ttfiator  Def: '    adminifiravit  tantum- 

circa  FuneraUa.     RdpP   qd"*  folvit  dtba\  Rejo^ 

qd^  non  ^  Exit*  fecnndum.     Raft  Ent.  d^  aP^ 

410,  41E. 
T>eht  vers'*  Exec^  fur   ohP ^  Jlmulcum  aV  Exec*  qui 

Udegat*  exiftiP^  Btir  qd'  ipfe  fuit  Exec'*  qui  tlt^ 

legaP  d^  qd'  Def^  ut  ferwns  Exec*  vendidit: 

diver  fa  bona  pro  i'ilo^  dr  computavity  &  travers* 

:   qd^  alio  modoy  .  411 

Tkne  Admini^ravit  pleaded  in  B.  2J.  &  R(pl' 

qd'*non^  412 

Jliter^  Repl\  &  Ijjue,  ibid, 

Aliter  in  C.  B.  RepV  &  Ijjke^  413, 

References  to  many  other  Pleas,  &  RepP  yjiipovi 

Rlene  Adminifiravit  concerning  Uclary,  Wa- 

.;  ver,  &c,  414,415- 

Judgtlienc  prie-  de  deniers  confefs\  Et  quoad*  nji^ 

f  fufficie.n  AJJets^  4iy 

^cr  peP  Judgment  de  repd"*  pofi  Satisfa^ion\  d^c, 

I  :  .  ib'id^ 

Bar^  Qd'  TepatorfuU  indehitat*  Domino  Regi,  d^c^ 

ibid» 
plene  Adm  pleaded  to  a  Bill  in  ScciP^  41 G 
Sur  Scire  fac*^  Bar  protefiando  qd"^  plene  Ad?n^  pro' 

flacito  non   deva[tavit^    Repr  qd^  vtndidit  ai 

■ ;  Valenc\  ^e,  .  ibid. 

To  Debt  for  the  penal  Sum  upon  a3ill,  Bar  per 

.  plene  Adm\  Ijjue  d^  VerdiEi  pro  ^uer\        417 

Tlene  Adminifiravit  placitaty  Et  fy^^^  f^P  Judic* 

de  bonis^  d^c.  que  in  futuro  devenirent  admini. 

firand\  418 

Bar  al  Sci'  fac  inde  qd'  plene  Adminifiravit  tem-^ 

fore  emanation    Brevis^     RepP  qd'  babuer'  & 

C  c  c  i  VUm 
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Tlefte  Adm"  preter^  ^c,  Et  Def^  prie  Judgment 
de  parceW  dc  Dett^  des  biens  confejje  ^  rejtd'  de 
bonis  infuturo^  Page  420 

Def^  placitaf  Detainer  in  fes  Mains ^  viz.  Per  Adn^ ^ 
That  the  Teftator  was  indebted  to  him  by 
Bond,  and  that  he  retains  the  Goods  to  fatif- 
fy  his  Debt,  421 

Similis  Bar  per  Exec*.  Repr  qcV  fuit  Exec*  de  fon 

tort^  Et  ifjint  ne  poiet  detein^  d^c,  422 

Et  vide  SeperaV  al'  Repl\  425 

To  Debt  upon  Bond,  to  render  Account  of 
what  Goods  and  Money  fliould  come  to  his 
Hands,  e^c.  as  Adminiftrator.  Bar,  That 
no  Goods  or  Money  came  to  his  Hands,  &c. 

Repl\  That  a  Silver  Bowl  came  to  his  Hands, 

e^  Demurr^  inde^  424,  425' 

With  Notes  of  the  Arguments  hereupon, 

42^ 

Exec''  plede  Bar  per  Statute  ^  Recognizance^  C^c. 

Et  RepV  fur  continuance  per  Fraud ^  /^l6 

Several  other    Bars  and    Replevins  thereon, 

427 

Several  Judgments  pleaded  by  Executors  and 
Adminiftrators.  427,  428 

Several  other  like  Judgments  pleaded  in  Bar, 
and  Replications,  that  they  were  by  Fraud, 
&c,  429,  450,  e^r. 

That  fome  of  the  Judgments  were  by  Fraud, 
and  others  were  fatisfied,  &c.  451,  c^c. 

Bar,  by  feveral  Judgments  pleaded.  Repl\  not 
above  {o  much  due,  which  would  be  accept- 
ed, &c.  Defendant  demurs,  wherein  is  di- 
Tt^^d  by  the  Court  the  true  Way  to  have 
pleaded  in  this  Cafe,  433 

Admini(hatrix  demurs  to  a  Debt  brought  by 
the  Affignees  of  the  Commiffioners  of  a 
Bankrupt,  434 

Upon 
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Upon  a  Bond  of  the  Inteftate^  Bar  per  A  dm' 
by  a  Judgment  againft  the  Inceftate^  and  al- 
io againft  the  Adminiftrator  himfelf;  and 
that  the  Inteftate  was  indebted  unto  him, 
and  that  he  had  fully  adminiftred,  &  non  ha^ 
huit  bona  ultra  72  /.  which  he  retain'd  towards 
his  own  Debt^  and  too  /.  charged  with  the 
faid  Judgments^  &c.  Page  4^4,  d^^. 

Repr  as  to  one  Judgment,  that  it  was  fatisfied, 
and  kept  on  Foot  by  Fraud ;  as  to  another, 
that  Satisfa(n:ion  was  acknowledged  on  Re- 
cord,   and  that  the  Defendant  had  AiTets 
over  the  Judgments,   and  the  Debt  due  to 
him.    Defendant  demurs,     441,  442,  e^c. 
An  Exception  was  taken,   that   the  Refl^ 
was  double,  and  that  the  Plaintiff  would 
try  Matter  o^  Record  per  Tais^  and  that 
the  Plaintiff  had  made  but  one  Replica- 
tion  inftead  of  three,  and  that  there  was 
a  Difcontinuance,  the  Defendant  having 
demurred  only  to  one  Replication ;  alfo, 
That  the  laft  Replication  was  ill  for  con- 
cluding to  the  Country,   44;,  444,  &c. 
An  Argument  in  the  like  Cafe,  That  the  Plea 
was  double,  446 

Judgment  againfl  an  Executrix  for  want  of 
Averment,  that  one  of  the  Debtors  died  be- 
fore the  Teftator,  447 
Demurrer,   for  that  the  Protefiando  in  the  Re- 
joinder v/as  repugnant  to  the  Matter  in  the 
Rejoinder,  &c.  with  the  Objections  and  An- 
fwers  thereunto ;  alio,  who  may  only  plead 
Non  efi  Fa^um^                                 448,  449 
Where  Executors,  &c,  are  not  liable  to  pay 
Cofts,  449 
And  that  if  a  Plaintiff  or  Defendant  die  after 
an  Interlocutory  Judgment,  and  before  final 
Judgment  the  Adion  Ihall  not  abate,  &c. 
C  C  C  J                   Secundtap^ 
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Secundum^  8  &(^Will  3.  AKb  when  JudgraeDf 
final  (hall  be  for  a  Plaintiff,  his  Executors  or 
Adminifir^tois^  according  to  the  faid  Statute^ 

Page  449,  4^0 

Bar  in  Detinue. 

EBT  6c  Detinue  join'dy    and   whefi, 

451 
'  Bar  per  non  Debet  nee  ditinet  per  Patriam, 

ihid^ 

^  Non  Debet  pec  Detinct  per  Legem  al  Debc 

fur  Account  devant  Auditors.  45^ 

^  Bar  in  Detinue  tantunij  videlt'  Non  detinet 

perPatriam^  '    4n 

'  Kon  detiner  per  Leg',&  Judic'inde^  45*3. 45-4 

As  to  Parr^  I'^on  dctind  per  Legem ^  alrefid*  Pre- 

(cription   to  aft.3ch  Goods  i;?  Civif''  London^ 

Rep*  fer  md  tkl  Record ^  (^c,  ASA^  ^^' 

Al  Count  de  Plate.  Bar^  That  the  Plaintiff  de- 
livered it  in  Pawn  for  10/.  to  y,  who  died 
intefiate,  and  Adminiflrarjon  was  committed 
to  the  Defendant^  and  the  Plaintiff  liad  noc 
paid  the  10/.  Traverfej  Refi^^  ^  JJfae  fur  ceo^ 

45*6^  &c. 

^  Super  emifTet  in  Detention'  ovium^    Def 

*  plede  uncore  prid  &  pee'  diem  ad  delibp- 
rand',  en  qd'  funt  Fera:  Nature,  457 

*  Quer'  Repp  qd'  DeP    recufavit  deliberare^. 

'  Rejo',  Qd'  obtulit  &  IlTue  inde^  458 

^  Bar  in  detention'  Catallorum  fuper  emiilet, 

*  Def  die'  qd'  Quer'  pofl  barganiam  pre- 
*"  cepic  ei  ad  Vendend'  ilb^  5cc.    Et  Repl' 

*  qd'  non,  45^,  459 
^  Bar  in  detention'  Equi,  qd'  Qper'  delibera- 

''  vie  equum  fibi  ad  depiiturand'  fub  fuo  pe- 
^  riculo^  &c.    Repr  &  llTue^  45:9 

'  Bar 


The  T  A  B  L  E. 

*  Bar  per  prifel  come  Waitc  felon'  perBaily  de 
f  Manor'^  Page 4^9 

^  Pvepr  que  le  felon  fait  prife  fur  Fre^  Vpir^ 

^  (uit^  &  fuit  indict'  &  profecuc'  per  le 

^  Plaintiff,  6c  trove  culpable^  per  que  re- 

^  fticutron'  de  fes  biens  fuic  agard',    Et 

*  travers'  le  waiver  des  biens  &  IlTue  fur 

^  ceo^  46i_,  &c. 

^  Bar  per  prifel  come  Eftray,  465 

Detinue  per  Exec.     Rar^   That   Adminiftration 

was  Committed  to  another^  and  not  to  the 

PiaintifF,  and  that  the  other  fold  the  Goods 

ta  the   Defendant,     ^er^  tnoratur  ^  Def* 

jung  in  morac\  463,  &c^ 

^  Bar  de  Cartis^    videk'  femper  parat*  ad  deli- 

^  berand'^  Et  Def  recepit  in  Cur'^        46^4 

*  Qd'  parat'  el^  deliberare  fcript'  cui  vel  quibus, 

^  fecund  m'  Condition',  and  frays  Garmjhment^ 

«  Al  Count  perJ.T.  pro  fcript'  Obi'  ei  fad' 
^  &  deliberat'  Def  redeliberand'  Quer'  cum 
^  inde  requilit'^  &c.  Bar  qd'  le  ObV  fuit  dc^ 
^  liver  al  Def  fur  Condicionis  &  il  prie  qd* 
^  Vanies  interplede^  (£c.  Interpleader^  Repl* 
^  Traverfe  &  ilTue^  465-,  ^66^  &c. 

Count  by  71 G.  an  Heir^  againft  J*B,  and 
^.  B,  of  a  Box  fealedj  with  Writings :  De- 
fendants plead,  That  one  B.J.  brought  a 
Writ  for  thefame  Box,  and  prays  that  B.  J\ 
may  count  againft  them,  ^c>     ^^f^'  &  l/j^^y 

469,  470 

To  a  Count  in  C.  5  by  Bill  againft  one  of  the 
Juflices^  of  a  Kasket  locked,  and  Writings 
in  them,  470 

*  Plea  per  Bailment  a  luy  per  le  PiaintifF  & 

*  G.  a  Bailer^  fur  Condition'  &  prie  Garnifh- 

*  mem  vei-s'  H.  ^zc.  Et  Kfie  fur  ceo,  471,472 

C  c  c  4  ^  la 
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*  In  Detinue  de  Efcript'  perdit'.  Bar  qd'  le 
^  Plaintiff  fuit  de  ceo  poffefs',  &  ceo  perde 

*  &  ].  ceo  trove,   &  le  Plaintiff  releafe  al 
'  J.  &  J.  ceo  done  aV  DeC,  &c.    Page 472, 

473,  e?c. 

Bar  in  ^are  Iwpedit.  474 

PLEAS  in  Abatement  in  Quare  Impedit^ 
475 
Abatement^  for  that  the  Patron  is  not  named 

in  the  Writ,  ibid. 

Simile^  for  that  the  Patron  was  not  named, 

476 
A   Difference  is  here   taken    according, 
'J  Co, 16.  ibid. 

Averment  of  a  Benefice  with  Cure,      ibid. 
Abatement  for  Variance  between  the  Writ  and 
Count,  -       477 

^  Demur'  inde,  &  Joinder  in  Demur',   Et 
^  Judic'  pro  Rege,  ibid, 

^are  Impedit  brought  by  an  Executor,  and  De- 
fendant atter  Oyer  pleads  in  Abatement  no  fuch 
Writ  in  the  Regifter,  477j478 

Other  Pleas  in  Abatement  dirededto,  478,^?^. 
^  Bar  in  Quare  Impedit   per  non  impedivit, 

*  Et  Judic'  qd'  Quer'  recuperet  prefenta- 
^  tionem,  479 

The  Incumbent  pleads  nothing  but  as  Parfbn 
upon  the  Prefentment  of  K.  Repl'  ^d'  fuit 
ejus  Impeditor^  Et  Exit'  inde,  480 

^  Non  Impedivit  Judic'  &:  Breve  fuperinde 
^  Epifcopo  de  admittend'    Clericum,    &c. 

*  fet  ceffet  Executio  quoufq;  &c.  ibid. 
^  A  Venire  Fac'  ad  triand'  Exit'  &  pro  damp- 

f  m  '  4^1 
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•  Simile  ad  triand'  Exit*  jund\  Page  481 
^  Cogn'  Adion'  in  Quare  Imp'^,   Ec    Quer* 

*  remittit  dampna,  482 
I^on  Impedivi:,  and  feveral  other  Pleadings  di- 

redled  to,  ihid.  ^  48;, ^r. 

As,  Re;>/'  ^i'   Def '    non  fuit  capax  Beneficii^ 

Qd'  Laicus    fuit     prcfentat\     upon    Two 

Grants  the  fame  Day,  485 

*  Qd'  Clericus  fuic  Schifraaticus  &  prefentatio 
^  per  Lapfum,  484 

^  Simile  ubi  Ecclefie  fuit  Litigiofa,  ibid. 

^  Per  Licenc'  qapere  jn  Commendam,       ibid. 
^  Per  Simony,   &c.    Et  prefentatio  done  al' 

*  Univerfity,  ihid.  {^485*.  See  after, 
^  In  Quare  Impedit,  Epifcopus  nichil  clamat' 

^  nifi  ut  Ordinarius,  &  Bar  per  Decan'  & 

*  Capitulum  qd*  Rex  H.  8.  prefentavjt  W. 
■  advocatio  difcend'  Ed.  6,  qui  commifit  earn 

*  Decan',  CS?^.  in  feodo  &  unlvit  &  appro. 
^  priavit  earn  eis,  48  5*,  e^r. 

*  Judic'  inde  vers'  Epifcopum,  (et  ceflet  Exe- 
*"  cutio  quoufque,  &:c.  Demur'  ad  placi- 
tum  Decan',  ^c.    Et  Judic*  pro  DeP, 

489,  Sec. 

^  Epifcopus  nichil  clam'  nifi  ut  Ordinarius,  and 

^  Replication  by  a  fpecial  Impediment  jliewn  by 

^  Keftifal^  (^c.     Rejo'  de  Ecclefia  exiften'  liti- 

^  giola  &  de  JurePatronatus,  SurrejV,  &  De- 

^  mur',  490,  6cc, 

^  Et  Judic'  pro  Def  fur  Demurr',        492 

^  Epifcopus  nichil  clam'  nifi  ut  Ordinariuf,  Ec 

•^  Clericus  placitat'  ad  Exit*,  &c.  493 

^  Bar  per  Infufficiency  en  Literature,  494 

'  Repr,  Rejo',  Surrejo',  &c.  j^  Argument 

*  pro  Quer',  that  the  Bar  was  top  general ; 

^  alfo   if  llliteratenejs  be  good  Caufe  of  Re. 

^  fufal,  &  Judic'  pro  Def ',       494, 49 


B^t 
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*  But  afterwards  pro  Qper'^  and  affirmed  in 
*  Error ^  and  again  reverfed  in  Tarliament^ 

Page  496 

f  Le  Ordinarie  demur'  fur  Count,  &  le  Parfon 

^  plead  en  Bar  le  Statute  de  Pluralities,    ibid, 

^  Joinder  in  demur'  ove  le  Ordinarie,,  Et 

Repl'  al  Parfon,  &  Iffue  fur  le  Traverfe, 

5-01,  &c. 

I  Le  Evelq;  claim  riensforfque  come  Ordinarie^ 

^  Queir'  pet' Judic  &  breve  Epifcopo  &:  ha- 

*  bet,  &c.  503 
Statute  of  Simony  pleaded  in  Bar,  &:c.  5*04 
^  Bar  pur  Caufe  de  Simony  pleaded  briefly^  Et 

*  Exit'  inde^  5*  07.  See  after. 
References  to  many  other  Pleadings  in  Qtiare 

Impedity  ^    yoS 

Concerning  Prefentations  by  Turns,  509 

Simile^  by  Ufurpation  and  Simony,  &c,      ibid. 
Upon  the  Statute  of  Vhralities  pleaded,  Bifhops 
tranflated ,    Vacation  and    Collation ,   and 
Lapie  to  the  Queen,  avoided,         510,  &c.  j 
Obfervations  upon  the  Statute   of  Pluralities^ 

pi,8cc. 

The  Contents  of  feveral   Chapters  contain'd 

in    the  Two  Volumes  of  the  Ckrgy.Manj 

Laip ;  or^  the  Compleat  Incumbent y       y  1 5 ,  ^c* 

Replevin  &  Avamy. 

THE  Nature  of  Diftrefi,  Replevin (^  Avowry^ 
with  the  feveral  Branches  of  Bars  and 
Avowries,  ^16 

How  by  Srat.  4  &  5  Ann,  cap,  16,  a  Plaintiff 
in  Replevin  may  plead  as  many  feveral  Mat- 
ters a§  he  (hall  think  neceffary,  (^c.  5 1 7 


I.  Abate-- 
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•  Abatement ^  for  that  the  Flaintiff  ought 
':•  to  have  A^ion  of  Detinue,  and  not  Re- 
plevin, -     ^  Page  517 

Repr,  Traverfe  &  Iffiie,  518 

*  A  ^^^^^  P°^  Oyer^   eo  qd*  Capellanus 
^.  jTY  Cantarie  non   efl  nomen  Dignitatis, 

^  Ec  Judic'  pro  Def*,  &c.  y  18 

*  Abatement  al  County,  &  Eftopple  al  iocutn 
'  deliberationis,  yip 

A  former  Recovery  in  Trefpafs  pleaded,      ihld. 
But  fuch  Recovery  no  Bar   in  Replevin^ 

fao 
Eftopple  to  a  Releafe  after  feveral  Continuances, 


The  EO-opple  difallovved,  and  how  it  ought 
to  have  been  pleaded,  &c.  521 

%»  NoncepitAveria^&c.  in  Replevin ^  522 

g.  §tioad  Locum  d^  Diem^  515 

Et  Traverfe  de  lieu,  ibid^  (jrc^ 

x\ Liter,  Quod  diem,  52^ 

^  Bar  al  Avowry  per  Hors  de^  Ion  Fee  contra 

*  Ballivumi  &c.  ibid. 


4.  Def 
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4.    Def    cogn    lit   Ballivits  fur  Damage 
fefanfj  Page  526 


^A 


Liter  ut  Ballivi  G.  B.  &  L.  T.  Spinfter, 
pur  Damage  fefanr,  5*27 

5.  Def*  advocaf  in  jure  fuo  propria^     528 

^  "OAR  al  Avowry  Sc  Traverfe  (blum  &  li« 

^  j3  berum  centum'  Def'j,  Et  Iffue  fur  Tra- 

*  verfe^,  ^29 

6.  Def  advocaf  in  jure  Uxorisy  530 

kEfendant  avow'd  pro  damfnofaBo^  uhi  felt* 

*  fuit  in  feodo^  and  Plaintiff  prays  that  the 

Defendant  may  wage  Deliverance,  ihid. 

Tender  of  Amends  pleaded  in  Bar_,  ihid, 

*■  Bar  al  Avovi^ry  per  difclaimer,  Et  qd'  obtulit ; 

^  Def*    fufficien'   Emendas  pro    Dampno, 

*  Demurrer  inde,  Et  joinder  in  Demur',  Ar- 
gument inde^    Et  Judgment  pro  Avowant^ 

*  Bar  al  Avowry  per  Diiclaimer^  Et  Inquir'  de 

^  Dampnis  agard,  ibid, 

7.  Defendant  pleads  Property    in  Reple- 
vin, 533 

^  13a  R  qd'Proprietasfuit  in  altero,        ihid, 

*  Et  Avowry  pro  retorn',  pro  dampn'  facien , 

'  Et  Iffue  fur  Property,  514 

^  *  AHter 
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*  Aliter  qd'  le  Property  eft  al  Auter,  Ec  Iffue 
^  far  ceo,  ^^g^^gj 

^  Aliter  ubi  funt  duo  Quer%  Et  Replevin  pro 

*  duobus  Equis,  ihid. 

*  Non  cepit  quoad  partem,  quoad  refid'  pro- 

*  prietasEqui  fuit  al  A-  P.  &  proprietas  patelle 
'  fuit  al  T.  p.  &  non  Quer',  5-36 

Detinue  was  of  a  Cow,  and  a  Stack  of  Hay, 
and  a  Pike  of  Hay  :  Defendants  make  Cog- 
nizance as  the  Sheriffs  Bailiffs.  Bar  as  to  the 
Cow  per  Vroferty,  5-^7 

Repl\  That  JV.  S,  was  poffelfed.     Judgmenc 
fro  Quer'  al  party    Et  fro  Def'  quoad  'uac- 
cam^  Dampn  per  Difcretion*  yufiic,      5*  5  8 
Several  Notes  and  Obfervations  as  to  Cofls  fro 
Qtfer\  and  Coils  fro  Dep^        H  ^5  H  9>  ^^• 
Other  Reference  as  to  Property  pleaded,      ^40 

8.  Bar  per  Licenc'  placitat*  al  Avowry^  C^ 
Traverfe  folum  &  liber  urn  TentHm\    544 

BA  R  fer  Licenc'  for  a  Way.     Ref?  fer  Co- 
pyhold Surrender,  and  sxtind,  &  Demur 
inde^  j'45' 

Ohj.  I.  That  the  Way  was  not  of  NeceC- 
lity,  &c,  ^46 

2.  If  the  Copyhold  was  extindt  by  the  Pur- 
chafe,  5*47 

3.  That  the  Feoffment  pleaded  was  with- 
out Con  fide  ration,  ^c.  ihid. 

Bar  by  Licence  from  Cuftomary   Tenants  to 

put  in  his  Cattle,  ibid, 

Repl'  (^  Travers'  le  Cu^omy  5-48 

Obj,  I.  That  fuch  Licence  ought  to  be  by 

Deed,  ^  ^48 

2.  How  fuch  Prefcription  ought  to  be,  ibid, 

3.  How  aided  after  Verdid,  ibid. 

'  Bar 
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*  Bar  per  Licenc'  ponere  bona  in  Mefluag'  pra 
•  confervation'  eorundem>  Page  549 

*  Simile  de  Averiis,  ii,iJ^ 

9.  Bar  pur  Damage  fefant,  {I549.  E^  vide 

ante. 

10.  Bar  fur  Title  iti  Repk'vin  <&  Auovpryy 

549 


A. 


.Vowry  by  Title  per  Demife^  ibid. 

Avowry  pr  Title  fur  54  Cattle-Gates;  Bar  and. 
Demurrer  as  to  Part,  with  feverai  Caufes  of 
Demurrer;  and  as  to  the  Refidue,  chat  he 
the  Plaintiff  is  Lord  of  the  Manor,  &c,  Repl'. 
per  Maintenance  de  Cattle- Gat es^  arid  traverfes 
the  Sufficiency  of  Paftureo  Demurrer  inde 
by  the  Plaintiff;  5*495  S^°^^^» 

Obj,  If  Cattle-Gates  be  Fee,  5- 5-1^^ 

What  Lands  are  accounted  Parcel  of  a  Ma- 
nor, ibid. 
The  Avowry  adjiadged  ill  for  not  fhewing 
good  Title  to  the  Cattle- Gates,  ihid^. 
Where  in  Replevin  fpecial  Damage  ought  to  be 
alledged  by  a  Commoner,                      ibid. 
Cognizance  as  Bailiff  of  a  Corporation,      5*5' 2 
Cognizance  as  Bailiff  of  Infants  Being^  Copy-, 
holders,  and  their  Guardian,                  ibid. 
Bar  by  Title  from  another  Guardian.    Repl^ 
by  Cultom  for  the  Defendant  to  affign 
Guardians  at  his  Court,  ^  Demur"  inde^ 

■    sf2»5'n 

Several  ObjeAions  and  Points  refolv'd,  Et 
JudtQ^  fro  Def\  yj"!' 


Qo^' 
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Cognizance  by  Bailiffs  taking  Sheep  for  Da- 
mage fefanc.  Bar^  T  hat  the  Plaintiff  bought 
the  Sheep  in  a  Fair  within  the  Dutchy  of 
Lancafter.     Et  demurr  inde^  Page  5^4 

How  the  Statute  concerning  the  Seal  of  Lan^ 
cafler  extends^  ibid. 

How  upon  a  Prefentation  or  Avoidance,      5*5^5 

How  upon  the  Grant  of  2,  Reverfion,         ibidi 

ii.  Bar^  &c.   al  Avowry  pur  Rent-Charge^ 

55S 

FO  R  a  Rent-Charge  granted  by  the  King's 
Tenant,  ibid. 

Bar,  That  the  Leale  was  avoided  by  Par- 
liament, 5*  5*6 
Avowry  for  a  Rent  Charge  granted  to  his  Wife 
dum  fola^                                                         ibid^ 
Q^  If  the  Rent  did  ceale  by  her  Intermar- 
riage,                                                  ibid. 
Upon  a  Grant  of  a  Rent-Charge  in  Fee^    5-^7 
Upon  a  Rent- Charge  granted  to  a  Mayor  and 
BiirgefleSj                                                 ibid^ 
Bar  ^d'  non  concept ^                                          ibid. 
Cognizance  as  Bailiff,  upon  a  Rent-Charge  to 
a  Man  and  his  Wife^    with  a  Provifi^  and 
Penalty  with  Claufe  of  Diftrels,             ibid. 
Dsmur"*  inde^  and  a  Quare  if  the  4/.  was  a  new 
Rent  diftind,  or  3l  Nomine  pxtf a  annQx^d,  55"^ 
2.  ^.  If  the  Arrearages  belonged  to  the 
Adminiftrator  of  the  Survivor,           ibid. 
Cognizance  as  the  Bailiff  of  an  Executor,  for 
Rent  arrear  to  the  Teftator,  C5'9 
Demur'  inde^   and  argued.  That  this  Ca6  is 
within  the  Statute  fro  Exec\                     ibid. 
a.  That  if  the  Lands  be  not  charged,  the 
Plaintiff  ought  to  Jhew  ir,  ^60 

Cog-p 
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Cognizance  for  a  Fourth  Part  upon  a  Rent- 
Charge  granted  out  of  Land^  being  of  the 
Tenure  of  Gavelkind^  Page  y6o 

Demurrer,  and  ^.  if  this  Cognizance  be  good, 

chough  Judgment  was  for  the  Conufint^  $6i 

How  a  Jointenant  (hould  avow,  ihid. 

Concerning  the  Remainder  of  a  Rent  de  novo^ 

12.  Bar  pur  Rent  fur  Demifcy  &c.       562 

Avowry  under  the  Afligment  of  a  Leafe  made 
by  a  Mayor^  Bailiff,  and  Commonalty. 
Bar  per  non  dimijit^  Repr  Exk\  and  Verdidl 
pro  Quer*^  Error,  Exceptions,  no  Repleader 
allowed^  Et  Judic  affirmat'^,  ^62,  &c. 

Avowry  for  Damage  fefant.  Bar  by  a  Demife. 
Repr^  That  it  was  upon  Render  of  Rent,  and 
an  Entry  for  Non- payment.  R^jo^^  That  he 
was  ready  to  pay;  and  traverfes  Demand 
of  the  Rent^  and  llTue  upon  the  Traverfe, 

5*64 
Special  Obfcrvations  upon  the  Pleadings; 

1 .  As  to  the  Demand  of  the  Rent,  &c, 

2.  As  to  Demand  before  Sunlet,         ^66 

3 .  As  to  a  Traverfe,  y^hff,  hoc,  ^c,     ibid, 
4»  As  to  the  Iffue  not  being  anfwer'd  by 

the  Verdid,  ihid. 

Cognizance  as  Bailiffs,  after  feveral  Defcents  by 
VitiQ^&c,  for  Rent  arrear  upon  a  Leafe,   5' 67 
Bar  by  a  Feoffment  before  the  Leafe^  and 
Traverfe  of  Stijin^  tempore  Finis,  ibid, 

Ohj.  That  the  Iffue  was  immaterial :   Re- 
pleader awarded,  5^7,  j68 
Reafons  for  a   Repleader,   and  Judgment 
vcrs^  ^er'   for  Default  of  Repleader, 

j68 
3  Avowry 
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Avowry  for  Rent  Arrear  upon  a  Leafe.     De- 
murrer for  wane  of  Traverfe  of  the  Place, 

Page  568 

Exception  for  Variance  between  the  Writ 

aad  Count,    with  the   Diftindion  of  a 

Difference     i^^er     Detinet    o*  Detinult^ 

J,  an  Inn-keeper,  lets  a  Leaie  of  the  Place 
where,  &c.  to  ^.  and  a  Drover  coming 
with  Cattle  to  London^  with  Confent  of  the 
Leffor  and  Leifee  put  in  his  Cattle  to  feed 
for  One  Night,  and  J,  diftrained  them  for 
Rent  Arrear.  -K^/?/',  Rejo\  Demur/  ^  and 
after  ieveral  Objedions  Judgment  for  the 
Avowant^  5-69,  5-70,  c^r. 

In  Avowry  for  Rent,  ^  Copyhold  Was  leafed 
for  99  Years,  Reverfion  to  B.  N,  and  L.  and 
they  three  living,  the  Lea(e  of  the  Manor 
was  affigned  to  B.  5-71 

I.  ^  If  the  Term  is  not  executed  in  Fee- 
Simple,  and  fo  the  Inheritance  deftroy- 
ed,  572 

a.  When  it  appears  the  Avowry  is  for 
more  Rent,  or  that  the  Avowant  had  no 
Tide  to  Part,  ikU. 

3.  Judic  pro  Quir  for  the  ill  Pleading  ia 
the  Avowry,  ibid. 

Avowry  for  Rent  Arrear  under  a  Conveyance 
by  J,  F,  Bar  by  an  elder  Title,  Difcenc 
and  Seifin,  until  diflfeized  by  J.  F.  who 
made  the  Conveyance.  RepP,  by  a  FeoiF- 
ment  to  jf.  F.  and  long  Continuance  of  PoG* 
feflton  and  Seifin,  &c,  ^72,  573 


t>  dd  i3r  Mat 
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15,  Bar  pur  Refit  OH  Services^  &c.  p.  573 

DEfendant  as  Bailiff  makes  Cognizance, 
Part  for  Rent  Arrear,  and  Part  for  a 
Relief.  Bar,  as  to  the  Rent,  by  Tender 
and  Refufal  •,  and  as  to  the  Relief,  Plaintiff 
demurs  fpecially^  becaufe  the  Title  to  that 
did  not  appear,  yet  Judgment  for  the  Co- 
nufant,  f7J>c:^^e 

Cogn  for  Fealty,  Rent  Arrear^  and  Suit  of 
Court  •,  and  Plaintiff  confeffing  the  Rent, 
trav^rfes  the  Tenure  by  Fealty,  Rent,  and 
Suit  of  Court,  5*74 

Upon  a  fpecial  Verdid  found,  a  I^are  was. 
If  the  Manor  was  <i^ftroyed,  ihU^ 

That  a  Jury  is  not  to  difpute  Things  agreed 
on  by  the  Parties,  Et  Judie^  fro  Def\ 

575- 
Obfervations  there  concerning  a  Court  Ba- 
ron being  incident  to  a  Manor,       ibid. 
Cogn  for  Service  undone,  viz,.  Homage.    De- 
murrer for  want  of  making  Tide  to  the  Ho- 
mage, &c,  ^76 
Cogn   made  by  Bailiff  for  Rent  Arrear  from 
J,  C.  Tenant  by  Fealty.    Plaintiff  prays  in 
Aid  of  J.  C.  who  traverfes  the  Tenure,  Et 
Def*  DefKurr*  cum  Caufis^                    5"  75,  &c^ 
Oblervations  concerning  Diftreffes  for  Rent, 
from  Statute  Law,  f  77 
As  when  a  Plaintiff  is  nonfuited  before 
Iffue,  Arrears  are  to  be  inquired  of  by 
17  Car,  2.  ca.'],  and  a  Recovery,  with 
Cofts,                                    ibid.  &  5:78 
If  Avowant  be  nonfuited  after  Avowry  and 
Iffue,  5-78 
If  Judgment  be  for  him  upon  Demurrer, 

ibid. 
If 
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If  the  Diftrefs  amounts  not  to  the  Value, 

Page  578 

How^  and  to  what  Counties  the  aforefaid 

Ad  fliall  extei]d_,   fay  ip  Car.  2.  ca.  5-, 

Concerning  Diftrefs  for  Rent,  by  2  ^.  &  M. 

Concerning  Rent  to  be  paid  before  Goods 
fhall  be  taken  in  Execution,  as  by  8  A7t7j, 
to  prevent  Frauds  to  be  committed  by 
Tenants,  ^80,  &c. 

Concerning  Remedy  againft  Tenants  for 
Life,  and  fuch  Tenants  as  hold  over 
their  Leafes^  582,  &c. 

14.  Avov0ry  pur  Amercement^  &c.  p.  jSj 

AVowry  for  not  paying  a  Rate  for  Relief  of 
the  Poor,  ihU^ 

1,  Demurrer  inde^  and  ^  If  the  Avowants 
had  not  waved  the  Statute  43  Eliz..  ca  ^ , 

2.  Another  Exception  as  to  a  Variance 
between  the  Writ  and  Count,  Et  Judk'^ 
pro  Def\  d^c.  ^85- 

Avowry  upon  a  Diftrefi  for  an  Amercement, 

for  not  repairing  a  Bridge  according  to  the 

Cuftom  of  a  Manor,  Bar  de  injuria  fua  pro-, 

fria  ^  Demurr'  inde^    and  Conulance  held  ill 

upon  the  By- Law  alledged,  585- ,  586 

Traverfe  de  Rejtdency  infra  Let  am ^  5-87 

Sur  Amerciament  in  Court  Baron^  ibid. 

Simile,  ^  Traverfe  de  Refidency,  ibid^ 

Snr  Amerciament  pro  fe^a  ad  Mokndin^  in  faB\ 

ibid. 


D  d  d  2  15    Avo7Vry 
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I  J.  Avowry  pur  Fme,  &Barinde.  p.  587 

FO  R  not  paying  a  Fine  upon  Admiffion  of 
a  Cuftomary  Tenant^  ibid. 

Demurr'  cum  Caufis^    the  fole  Queftion  was 
upon  the  Cuitom,  Et  Judic    pro  §uer\ 

587.  j88 
Avowry  for  not  paying  two  Fines  upon  two 
leveral  Alienations,    Secundt4m  Cons'  Manerii^ 
Et  Demurr  indcy  5-88 

Upon  two  Fines  in  a  Court  Baron,  for  not  gi- 
ving in  Verdi6ls  cum  Sociis^  Bar^  ^  Dtmurr*^ 

J89 
For  refufing  to  be  fworn  Conftabic,  ibid. 

Simile y  O*  Bar  per  non  Residency ^  ^c.  ibid, 

16.  Avowry  pur  Vain^  &  Bari/tde.  p.  589 

Upon  a  Prefentment  for  flopping  a  Way, 
ibid. 
And  fb  for  riot  repairing  Hedges,   flop- 
ping of  a  Common  Pond,  c3^c.         5-90 
Upon  a  Difliller  for  not  making  due  Entries  in 
thQ  Excife-6fficeh   Bar  by  a  Title  by  a  Will, 
Et  Demurf  inde^  ibid. 

1.  Excef,  That  he  ought  to  have  avowed, 
and  not  juilified,  ibid, 

2.  As  to  pleading  a  Record  prout  patet^ 

591 
^.  As  to  a  Warrant  JSIon  prolat\  ibid. 


IJ4  Avowry 
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1 7«  Avowry  fur  Trefcri^tion  oh  Cufiom  de 
Common.  Page  591 

COgn^  pro  Dampnfa5l^  in  Llho*  Tento\  Bar  per 
Prefcription  pro  Common\  Repl\  and  traver- 
ses the  Seizure^  Rejo'  ^  IJfne^  and  then  the 
Plaintiff  pleads  a  Reieafe  after  the  laft  Con- 
tinuance^  5'9i,  5*92 

Demurr'  inde^  and  Diredionshow  fuch  Re- 
ieafe ought  to  have  been  pleaded  ^  and  a 
Qitare^  if  it  ought  not  here  to  have  been 
pleaded  in  Bar,  59a 

A  proper  Form  for  fuch  Pleading,         59? 
Avowry  upon  a  Surcharge  of  Common,  &c. 

ibid. 
Avowry ;  Bar,  That  the  Plaintiff's  Leffor 
alio  had  Common;    Repl'   by  a    Sur- 
charge,  Rejoinder  and  Iffue  upon  the 
Surcharge,  ihid. 

Verdict  for  the  Defendant ;  Qu^re^  If  one 
Commoner  may  diftrain  the  Catde  of 
another  Commoner,  and  Judgment  to 
be  arrefted  N/y?,  ihld^ 

Cogn  pro  Dampn  faVi*  in  Lihero  Tento' ^  Bar  per 
prefcription'  ^  Ctijium  pro  fola  &'  jeperaV  Pa- 
fitir,  Et  Detfiurr'  itide^  5-94 

Excep.  I.  That  a  Prefcription  and  Cuftom 
is  mixed,  ibid, 

2.  Qj  If  the  Lord  may  be  excluded  ?  Ref, 
That  the  Lord  is  to  incercommon,  &c, 

3.  If  a  Lord  by  Grant  may  exclude  him- 
felf,  &c,  596 

Tryal  at  Bar,   and  Verdid  for  the  Lord, 

ibid, 

D  d  d  }  ^^g'^\ 


The  TABLE 

Cogn'  fur  Trefcription*  pur  Toll^  Et  Bar  per  Tenan^ 
cy  in  Ancient  Demefne^  Dsmurr^  ^  yudic^  pro 

^M^ef^  ^  '      Page  5-97 

Ira'verfe  de  Vrefcription\  ibid, 

A^o-ivryper  Liberty  of  Foldage,  Bar  &  traverse 

Prefcripiion\  5*98 

Qrdinance  del  C«r'  traverfe  per  Bar^  ibid. 


lA. 


18.  Avowry  &  Bar  de  Inclofures,     ibid, 

Vowry  for  Rent  Arrear  ;  and  Bar  in  De- 

k€z  of  repairing  che  Hedges,   ibid,  & 

Def  DemuYr\  (^  Judic*  pro  Dtf^  •  Error 
brought,  and  the  Judgment  aflirm'd 
v/ith  the  Reafon  thereof^  tho'  it  feems  a 

hard  Cafe,  600,  c^c. 

19,  Gage  Deliverance.  601 

2©.  Judic  in  Replevin.  ibid. 

SOfne  Chief  vations  upon  (everal  of  the  afore- 
mentioned Avowries,  (3c.  602^  (3c, 
References  for  a  brief  Learning  of  this  great 
Branch  of  Replevin  and  Avowries^         604 

TRESPASS.  60s 

A  N  L^itrodudion  thereto  from  a  late  Trea- 
^  1.  tile  of  TrefpalTes,  .    ibid. 

The  Contents  of  the  aforefaid  Treatife,  606, 

How  the  Bars  and  Pleadings  in  Trefpafs  are 

divided  in  Mr.  ToTvnfetfd^  Tables^    '       609 

|-iev7  in  thofs  Tables  cf  Mr.  Qomwa^^        6iq 

■  ^   ^  ■ '      ■'    '"  Precaution 
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Precaution  upon  the  Statute  8  &  9  ?r. ;.  c^.  1 1. 

Page  6iz 
I.  Bar  in  Trefpafij  from  the  Entries  of  Ser/eant 

Lutwyche^  &c.  ibid. 

By  Abatement  for  Privilege,  for  that  he  was  a 

Servant  to  one  of  the  Clerks  in  Chancery, 

and  three  Exceptions  taken,  with  Anfwers 

thereto,    Et  Jtsdic'  fro  ^er  for  Default  of 

an  Averment,  ibid.  &  61^ 

Abatement  by  Outlawry  after  Judgment,  and 

Plaintiff  demurs,  615 

Exception^    as  to  iffe  for  if(i,   and  debet  for 

debent^  ibid^ 

Alfo,  it  is  noted  there,    concerning  a  full 

Defence  n)2(6Q^  ibid. 

The  Action  was  for  taking  away  his  Cattle, 

and  lopping  his  Trees,  Juftification  and  A- 

batement  for  want  of  Addition,  614 

Excef,  I,  As  to  pleading  VoJfi^Uionat^  fuit^ 

ibid. 

2.  As  to  the  plea  being  double,  Et  Judic" 

pro  ^er\  ibid. 

Bar,  of  Forfeiture  by  Tenant  by  the  Curtefy, 

61% 
Bat-,  by  S'-atute  of  Limitations  pleaded.    RepP^ 
by  an  Original  and  Outlawry,  Et  Dnnurrer 
inde  cum  Caufis^  ibid. 

Obj,  That  the  Original  being  laid  in  L.  he 
could  not  declare  in  another  County,, 
Sed  Judic*  fro  Quer^y  ibid. 

Defendant  pleads  lS!on  Cuf  as  to  Part  ;  and  as 
to  the  Refidue,  he  pleads  a  Judgment  for 
the  Defendant  againft  the  Plaintiff  in  ano- 
ther Adion  for  the  fame  Trefpafs,  with 
Averment  of  the  Identity,  and  the  Plaintiff 
demurs  thereto,  61G 

And  it  feems  Judic  fro  Def\  61  j 

D  d  d  4  Obfcrv. 
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\Ohfer'v,  i.  V/hereFore the  Plaintiff  demurry 
in  the  firft  AcTrion,  I^age  <5i6,  617 

2,  As  to  an  Exception  taken  in  the  firft 
Ad-ion^,  as  to  a  new  Affignraent,       617 

5.  As  to  an  Omiffton  in  Plaintiff's  Re^r 
in  the  firft  Adion^  ibid, 

2.  CommonjC^r.pieadedinBar,  <^i8.  See  after. 

3.  Tender  of  Amends  pleaded,  ibid. 

4.  Licence  pleaded  in  Tieipafi,  ibid. 
5".  Bar  pr  [on  Jjjadt  Demefn\  ^  MoUiter  manus 

impofuip,  &c,  5,^ 

Bar  by  a  Church-warden  for  taking  off  a  Man's 

Hit  in  the  Church,  ibid. 

Bar  by  a  Sheriff,  Son  AJfaiilt  Demefne  as  to  the 

Battery,  and  juftifies  as  to  the  Imprifonmenr^ 

ihzd. 
Plaintiff  demurs,    becaufe  nothing  faid  to 
the  Vi  &  Armis^  (520 

Defendant  juftifies  keeping  PofTeffion  of  his 
Ciofe  in  C.  and  traverfes  he  is  guilty  at  H. 
&c.  Plaintiff  replies,  he  had  a  Way  thro' 
the  Clofe,  and  the  Defendant  affaulted  him  ; 
and  traverfes.  That  moUiter  mams  imfofuit^ 
J^t  Demurr  inde  cum  Caufis^  '  ibid, 

Judic  fro  Quer\  and  that  he  may  in  his 
Repl'  alledge  the  Tort  in  another  Vill  or 
County,  &c,  621 

Defendants  juftify  as  Servants  to  the  Mayor  of 
B,  upon  a  Battery  of  Plaintiff's  Servants  and 
Horfes;  ano  Plaintiff  demurs,  621 

Excep.  I.  That  the  Defendants  ought  to 
fliew  Authority  under  Seal,  ibid, 

1.  It  is  only  faid,  ^'  'vohijjent  &  comhan- 
tur^  and  not  that  they  were  upon  the 
Land,  ibid, 

3.  That  per^uod  fervitiu?n  amlfit  is  not  an- 
fwered,  but  Judgment  po^«^r',  the  pro- 
per Plea  being  Nm  Cul\  612. 

4.  Noted. 
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'4.  Noted,  That  an  Adion  lies  for  a  Ma- 
iler, aitho  he  did  not  lofe  che  Service  of 
his  Servant,  Page  662 

Bar  per  Son  Jpuh  Demefn\     Repl'^  That  the 
Defendant  endeavoured  to  beat  his  Mailer's 
Horfe,   and  Judgment  pro  Def  for  not  al- 
ledging  in  Fad  that  he  beat  the  Horfe  be- 
fore, O'c,  622,  625 
Noted  here.  That  tho'  a  Servant  may  jufti- 
fy  in  Defence  of  his  Maftcr,  yet  he  may 
not  juilify  in  Defence  of  his  Goods,  &c, 
only  qd'  moUiter  manus  impofuhy  &'c,    625 
6,  Bar  de  Imfrifonment'  per  Procefs^  624 
Defendant  juftifies  by  a  Writ,    Warrant  and 
Arreft,    at  D,    Repl^    de   injuria  ahfque  tali 
Cattfay  but  held  ill  on  Demurrer,  for  put- 
ting Variety  of  Matter  on  one  ilTue,       iM. 
Bar  by  a  Judgment,  and  Ca'  fd*  thereon.   Repl\ 
That  the  Judgment  was  vacated  by  the  Court. 
Rejo\  That  the  Judgment  was  entred  by 
Negled  of  the  Clerk,                       624,  625 
1*)  Trans^   C^  Impvifonmenf  (^mufque  Finem  fecit. 
Bar,  and  juftifies  by  an  Execution  from  an 
inferior  Court,  Sed  Judic  pro  ^er*  fur  mdU 
pleadings  62  5" 
Smile^  in  Trans^  ^  Imprifonment^  qtioufque,  ^c, 

1.  Bar,  by  Warrant  upon  a  Writ  of  Privilege. 

2.  By  a  Cap  \Jtl\  Et  Quer  moratur^         616 
Exceptions  to  both  Bars,    and  Authorities 

cited,  ibid. 

Count  for  Aflault,    Battery,   Wounding  and 

Imprifonment,   againfl:  four.     Bar  by  him 

that  was  the  Plaintiff  in  the  Inferior  Court, 

per  un'  Ca  fa\  &c,    Repl\    no  Scire   Facias 

fued  out,  and  Defendant  demurs,  627 

Excep.  I.  That  moUiter  manus  impofuer*  was 

no  Juftification  of  the  Battery,  and  Notes 

thereon,  ihid. 

2.  It 
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1.  It  {eetn'd  moUtter  mams  impoftur^  was  no 

Plea  to  the  Battery  v     but    Judgment 

againft  the  Plaintiff,   faecaufc  of  a  Dit 

continuance.  Page  628 

SmiUy  againft  four,  and  Juftification  by  Ca* 

Bar  by  Bailiff  of  the  Sheriff  of  a  County  P<?- 

latlm^  where  the  Defendants  pleaded  Nan 

CuV  to  an  AlTault,  and  yet  jultify,  ibid. 

^  If  fuch  Plea  is  not  repugnant  in  itfelf, 

ibid. 
Juftification  by  Officers  of  an  Inferior  Gourt. 
Repl\  That  the  Adion  accrued  out  of  the 
Jurifdidion,  and  traverfes  that  it  accrued 
within,  which  Traverfe  was  impertinent, 
.  not  being  of  that  which  was  mentioned  in 
the  Plea,  ibid  &  6^0 

Juftification,  where  the  Party  efcaped  out  of 
the  Jurildidion,  and  was  retaken  by  frefh 
Purfuit,  630 

Juftification  of  an  AfTault,  for  that  the  Plaintiff 
being  Prifoner,  in  his  carrying  to  Gaol  re- 
lifted,  with  feverai  Traverfes,  6^  i 

Bartoan  Aifaulc,  That  one  of  the  Defendants 
had  formerly  paid  the  Execution  Money  to 
the  Plaintiff's  Attorney,  Repl'  per  Nul  tid 
Record^  ^c.  ibid, 

FerCur\  That  Variance  was  between  the 
Records  of  the  Adions,  and  want  of 
Averment  of  Identities,  ibid, 

AJpi^l^^  &o,  in  part  f  bus  tranfmarmlsy  Bar  per  St  a- 
pit^  de  Limit  at  iom^  Repl'  d^  Demur  r\  632 
PerCui'y  the  Count  is  repugnant,  theTref- 
pafs  being  fuppofed  at  Fort  St.  George  in 
partibus  tranfmarinis,  'viz,.  apud  London'^ 
&c.  and  that  the  Plaintiff  might  have 
fued  out  an  Original,  &c.     ibid.  &  653 

Bar 
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Bar  by  an  Attachment  out  of  Chancery.   Repl^ 

That  theWrit  was  not  delivered  to  the  Sheriff 

before  the  Battery,  &c.  Rejo\  Surrejo\  Re» 

hutfer^  Demurrer y  Et  Juaic' pro  Def\  Page  635 

It  feems  a  Writ,   tho'  not  delivered,  war. 

rants  the  whole  >  and  that  the  Bailiff  not 

being  Privy,    or  having  Notice,   fliall 

not  be  charged,  ii^i^,  &  6^4 

7.  Bar  pur  Mifdemeanors^  ^c.  As  Juftification 
by  a  Conftable,  by  a  Sheriff,  by  a  Bailiff  of 
a  Manor,  by  a  Mayor's  Servant,  by  luftices 
Warrant,  by  a  Captain's  Command,  for 
Diffeifin,  by  Chaftifement.  &c,     634,  635 

8.  Bar  de  Infitk^"  d^  Menaces ^  d^c,  635* 
p.  Bar  per  Officsrs  ou  Trocefsy  ihid^ 
Fjsr  Fi'  fa*^  &  Levari  fa\  the  Doors  being  open. 

Repl\  That  the  Doors  were  lock'd.     R^jo\ 

That  they  were  open,  Et  IJJue  inde^        60,  f 

Verdict  pro  ^ier\  but  Judgment  ftay'd  for 

an  Incertainty,  il^id.  &  6^6 

Juftification  by  Fi'  fa  out  of  an  Inferior  Court, 

'     &€.  RepV  de  injur  fua  propr\  and  traverfeth 

to  the  Record  twice,    Rejo'   qd'  habetur  tale 

Record',  and  Judgment />?•<?  ^^r'for  ill  Plead-- 

ing^  alcho'  the  RepP  was  held  ill,  &c.     6%6 

Defendants  juftify  in  Aid  of  Bailiffs,  for  that 

the  Plaintiff  would  have  refcued  the  Goods 

taken  by  Ft  fa\  &c,    RepP  de  injur'  propr"*^ 

and  traverfehis  Aid  of  the  Baiiiffs,  &c.    De- 

murr'  inde^  6':^j 

Per  Cur\  the  Traverfe  in  the  Repl'  ill,  Plea 

of  Defendants  ill.  Place  not  material,  Et 

Jiidic  pro  ^^er\  ibid. 

Defendants  juitify  by  Fi'  fa  from  the  County 

Court^    but  Judgment  againft  them  for  ill 

Pleading,  ibid. 

Smiie^   by  Levari  fac    out  of  the  Hundred 

Courj,  638 

Et 
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Et  Simile  out  of  a  Baron,    Et  Judic  pro 
Quer\  Page  638 

Defendant  juftifies  by  three  Warrants  out  of  the 
County  Court,  but  Judgment  fro  Quer'  for 
ill  Pleading  after  feveial  Exceptions  and 
Anlwers,  as  to  Taliter  procejfum  fuity  as  to  al- 
ledging  a  Place  within  the  Jurifdidlion,  as 
to  the  Direction  of  the  Warranty  as  to  fel- 
ling Goods  upon  a  Levari^  ^c,  '^58^  659 
Defendants  juftify  taking  the  Cattle  by  three 
Levaries  out  of  the  Hundred  Court,  and 
Detainer  quoufquej  he  paid  the  Damages  and 
Charges,  and  feems  on  the  Defendant's 
Part,  Id.  &  640 

Defendants  juftify  by  Attachment  at  another 
Day  with  Traverfe,  that  they  are  guilty 
diter'^  and  Judgment  for  the  Plaintiff,  be- 
caufe  of  the  Traverie  being  (pecially  demurred 
to,  640 

Several  Points  refolved,  r.  As  to  the  Plea 
being  good  without  any  Traverfe,    ihU. 
2,  Whether  the  Traverfe  as  Surpiufage  had 
not  made  the  Plea  ill,  641 

5.  If  fuch  an  Attachment  as  to  Number  of 
Goods  be  juftifiable,  ihid. 

4.  That  the  Traverfe  did  not  extend  to 
Time,  ihU, 

Defendants  juftify  by  a  Warrant  upon  a  Caf  ad 
refpondeTid';  and  upon  Demurrer,  Judgment 
for  the  Plaintiff,  becaufe  not  fliewn  from 
v5/'hat  Court,  641 

Defendants  juftify  by  Trocefs  e  Cur,  created  by 
Letters  Patents,  Demurr  inde^  Et  Judic^  pro 
Qj4er\  642 

Juftilication  by  a  F^'  fa\  Demurr  inde^  and 
Judgment  againft  the  Defendants  for  wane 
of  making  Defence,  ?sr  ven  ^  defend' 'vim 
C^  injur'^  quando  ^  ^c,  ibid. 

Bar 
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Bar  by  Fi'  fa\  till  PlaintiiF  paid  the  Money  to 

the  Ufe  of  the  Sheriff.      Demurrer,  and 

Judgment   againft   the  Defendants  for   ill 

Pleading,  Page  642,  643 

Bar  upon  a  Habere  fac*  pofs\  64.^ 

Bar,  by  Entry  upon  an  Hakre  fac  pofs\  and 

thereupon  put  the  Goods  in  the  High-way, 

and  the  Plaintiff  refufed  to  come  forth,  &c» 

Repr  de  injur^  faa  propr*,  held  ill  for  want  ca 

a  Traverfe,  644 

Non  Cul\  ^  Juftificatlon  of  the  Entry  ill^ 

Sed  Judic  pro  Def\  ihidm 

Ohf.  I.  That  the  Declaration  was  ill  for  not 

exprefling  the  Quantity  or  Quality  of  the 

Goods,  ihid, 

2.  Bar  ill,   for  not  faying  he  delivered  the 

Poifeffion  to  W.  ihid^ 

Qd^  Cepit  A'veria  per  Warrant^  de  KepUf  ^  d^r. 

RepV  per  Property  pleaded,  647 

Bar  per  Warr  de  reple£  executed,  Demurr^  inde^ 

ihid^ 
Excep,  I.  As  to  the  PoffefSon,  ihiJ^ 

2.  As  to  the  Place  of  Complaint,  ilfiJ. 

3.  Per  Cur\    the  Declaration   ill  for  not 
fhewing  what  Cattle,  ikid, 

4.  That  the  Defendant's  Plea  was  ill,  and  the 
Exception  thereto  was  fatal,  O^id.  &  64,6 

Defendants  juftify  by  a  Writ,  De  ho?mne  replegu 
ando^  'viz,  W.  L.  Judgment  pro  Quer^  for 
want  of  Averment,  that  W,  L.  was  m  the 
Plaintiff's  Houfe,  645" 

Defendant  juftifies  by  Warrant  upon  a  Bill  of 
Mlddlefeic.  Demurrer,  for  that  it  did  not 
appear  the  Writ  was  delivered  to  the  Sheriff 
before  the  Trefpafs,  647.  Fide  ante. 

I  Oi  Bar  de  Nocumentis^  64.J 

Defendant 
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Defendant  juftifies  breaking  down  a  Chimney, 

Repl'  &  Jraverfe^  Page  647 

Simile y  of  Sea  Banks,  ibid. 

11.  Bar  de  Rent  ou Services^  64 S 
Defendants  juftify  for  an  Heriot,  ibid. 
Simile^  with  a  Provifojb  ceafe  after  one  Life 

ended  ;  Plaintiff  demurr'd  Cum  Caujis^  and 
the  Court  was  divided  upon  the  Argument, 

ihid, 

Adion  againft  Baron  and  Feme  for  Trefpafs 
of  the  Wife.  Bar^  That  the  Wife  diftrained 
for  Rent.  Repl\  That  flie  ufed  and  fold 
the  Goods.  Rejd\  by  Statute  2  TV.  &  M, 
Demnrr  inde  cum  Cau^s^  and  Judgment  fro 
^er%  becaufe  of  bad  Pleading,  649 

Bar  for  Rent  Arrear  for  Part  of  a  Redory, 

Ohf,  That  one  may  not  avow  two  Diftrefles 
for  one  and  the  fame  Rent :  But  Qu^re^ 
if  fo  be  there  was  not  fufficient  for  a 
Diftrefs  at  firft,  ibid. 

Bar^  by  Diftrefs  for  Rent.  i?^/>/',  That  the  Cat- 
tle were  not  Levant  and  Couchant.    IfTue, 
Verdict^  and  Judgment  fro  ^ier\  ibid,  d^*  651 
Directions  to  much  Learning  concerning 
Levant  and  Couchan t,  65-1 

12.  B(^r  de  Amercements^  ^c,  ibid, 

13.  Bar  de  Frank  Tenement^  ibid. 
That    after  Liberum   Temmmtum  pleaded, 

the  County  Court  hath  no  Power  topro- 
ceed,  65*2 


Dire^iens 
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DireSions  to  Bars^  viz. 

14.  T>^^  per  Grant  del  Roy y  Page  6$% 

1 5'.  Jj  Bar  per  Fine  Levy^  ibid^ 

16.  Bar  per  Feoffment y  ibid, 

17.  Bar  de  DiJJeifin^  ibidk 

1 8.  Bar  per  Terres  Devife  &  Alignment ^       ibid, 

19.  Bar  per  Terres  in  Taily  ibid. 

20.  Bar  per  Difcent^  65*4 
2  r.  Bar  per  Efcheat^  ibid, 
22.  Bar  per  yointenancy^  ibid, 
25.  Bar  per  Judgment^  ibid, 

24,  5^?*  per  Demifcy  ibidt 

25.  Bar  de  Cu/^umarie  Terres^  6^^ 
2.6,  Bar  de  Redtories  ^  DifmeSy  ibid, 
A<H:ion  for  taking  away  Tythes,  Non  Cul\  & 

f^erdidt  pro  ^uer\  but  not  upon  the  Matter  in 

Law  as  intended,  ibid. 

Bar  by  a  Layman,  that  he  was  feized  of  Tythes, 

&c,  ibid, 

Repl\  and  traverfes  that  they  were  Tythes 
fevered,  65*6 

1.  ^  If  pleading  a  Selfin,  without  laying 
of  what  Eftate,  be  good  in  a  Bar,    ibid. 

2.  If  a  Layman    may   plead    Seifin    of 
Tythes,  ibid, 

27.  Bar  de  Arbres^  ibid, 

Adion  for  cutting,   &c,    two  Oaks.     Bar, 

That  he  being  a  Cuftomary  Tenant,  cut  them 

down  for  rebuilding  an  old  Barn,  ibid,  &  6^j 

Several  Obfervations  on  the  aforefaid  Cafe, 

6^7 

Bar,  by   cutting  down  Timber  for  Repairs 

by  the  Bailiff's  Appointment.      Repl\  and 

traverfes  the  Bailiff's  Appointment.    Tra- 

verfe  ill,  and  Bar  ill,   Sed  Jptdic'  pro  ^er\ 

6sB 
4  28,  Bar 
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a8.  Bar  de  Avers^  Page  6^^ 

Defendant  fays,  he  is  Lord  of  the  Manor, 
and  put  his  Cattle  into  the  Clofe  to  feed  ; 
and  that  the  PlaincifF's  Sheep  being  dri- 
^n  out  amongft  others  not  commona- 
ble^ he  fepa-  ated  them^  &c.  ibid, 
Repl\  by  Demurrer  to  Part;  and.  as  to  the 
Refidue^  a  Demand  to  deliver  the  Sheep, 
but  Defen  antrefuied,  ibid. 
Joinder  in  Demurrer^  Rejo'  al  Refl\  and 
traverfes  the  Requeft  and  Refulal,  Demurr^ 
indcy  by  reafon  of  the  vitious  Traverfe, 

ibid. 

Defendant  juftifies  in  his  Clofe  bamageFefant^ 

with  a  Traverfe  of  the  Place;   and  objed:- 

cd,   that  the  Traverfe  was  ill,  Sed  Quare, 

55-9,  660 

Bar  by  Copyhold  dmlfihil*  ^  defcendihify  ^c 

Demurr*   inde  cum  Caufisy  £f  Judic^  fro  Quer^ 

mfiy  ^c,  660 

Bar,  by  killing  a  tame  Deer  in  his  Lands,  not 

knowing  it  to  be  ib,  661 

Bar,  That  he  killed  the  Plaintiff's  Dog  in  De- 

fence  of  his  own  Dog,  ibid. 

Bar,  That  he  kill'd  the  Plaintiff's  Dog,  being 

Ferox^  and  entring  into  his  Yard.     Repl'  de 

injur^  ftia  fropr\  Verdi^^  &  Judic'  fro  Def^^ 

ibid, 
29i  Bar  de  Bimi  &  By- Laws ^  &c.  66z 

Viz,.  By  Property  of  PolFeffion,  &c.   by 
Property  by  Sale,  by  Gift,  by  Delivery, 
by  Pledging,  by  Finding,    by  Depreda- 
tion, &c.  66z 
Bar  by  a  Beadle  of  the  Fraternity  of  Taylors  in 
Exoffy  that  he  took  the  Goods  by  Vertue  of  a 
By-Law  for  opprobrious  Words  to  the  Ma- 
fter.     Demur\  &  Judic  fro  ^sr\  66:^ 

T,  Simf^ 
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Simile  fer  By-Law  Je  let  Taykrs  Civlf  L.  ^ 
Judic  fro  QHer\  fur  demur ^  Page  ^6} 

Defendant  juftifiTes /^er  5r^f .  concerning  Tanners, 
Demur'*  &  Judic  fro  ^er\  ibid.  ^  66/\, 

Defendant  juftifies  by  Statute  for  Prefer vation 
of  Game;  and  ^  if  he  ought  not  to  plead 
Ijjecially,  664 

Where  Vi  &  Armis  &  bona  fua  Were  omitted  in 
the  Declaration,  and  after  Writ  of  Inquiry, 
for  Default  of  a  Plea,  moved  in  Arreft  of 
Judgment^  Sedmnallocantur^  ihid, 

30.  Bar  de  Efcrifts,  66  f 
Viz,,  Qd^  Pater  dedit  fixidem  cum  Chartis, 
Non  cut'  de  dilaceratione y  That  the  Indeoture 
was  cancelled  with  Plaintiff's  Confent,  &c. 

ibid, 

31,  Bar  fur  Prefer iption^  de  Common ^  &c.  Viz. 
Bar  fer  fin  Franktenement^  &c,  ihid^ 

Where  the  Plaintiff  pleaded  a  (pecial  and  intri- 
cate Prefcription  for  Common,  Defendants 
demurred  fpecially  to  the  feveral  Parts  of  the 
Replication,  ihid,  &  666 

Bar  fro  Coia  quihuflihet  2  Annis^  &c,  666 

Bar  fro  Coia  fer  Burgens*  ^^^giy  &  Q^^t  demurr\ 

ibid. 
No  Advantage  of  Form  on  general  Demur- 
rer, Et  Judic'  fro  Def\  66j 
Bar  pro  Coia'  pro  omnibus  Averiis  Coi'calibus  levan*^ 
and  fays  not  Cumhend,    Plaintiff  demurs,  ^ 
Judic  fro  QHer\  ihid. 
Said  that  an  intire  Plea  cannot  be  good  in 
Part,  and  bad  in  Part,  66^ 
Judic  fro  Quer^  for  Default  of  Levant  and 
Couchant,  ibid» 
Judic  fro  Quer  for  not  fliewing  they  were  com- 
monable Cattle,  or  what  Cattle  in  Specict 

ibid» 

E  e  e  Si- 
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Direftions  to  feveral  other  Pleadings  relating  to 

Common,    as  to  the  Years,   Days,    and 

Times,  &c.  Page  669,  670 

52.    Bar  de  Efiovers^  d^c.     670.     Fide  fofiea 

Ctffioms. 
jf,  Tro  Focalif  fro  Sefimento  &  Focali^  fro  Common 

^  Focali^  ibid. 

Fro  neceffar   Focali,  fra  Refaration^  d^  focali^  pro 

divers'  Co* its ^  671 

Tro  Succifion  bruere  combureni\  fro  Succifion'  Ar^ 

borum  refarand^^  ibid, 

Qd?  Def*   cefit  fro  Kefaration'  mllo  maeremio 

exijtefi  djjigr^'i  ibid, 

3  J .  Bar  &  Ju^ification^  de  Chimin^  672 

Juftifications  for  feveral  Sorts  of  Ways  and  Paf- 

fages,  ibid.&6js^  &c. 

Juftification    of  breaking    down  Polls,   &c. 

Where  the  Defendant  faid  not  that  the  Gate 
was  lock'd  or  nail'd.  Et  fer  Cur\  It  Ihall 
be  intended,  675: 

If  by  Unity  of  Poffeffion  a  Way  be  deftroy- 

ed,  &€.  6j6 

54.  BaVy  ^c,  de  Inclofures^  677 

Who  ought  to  repair  the  Fences,  and  when  and 

where,  &c,  678,  &c, 

Alfb  concerning  Cattle  efcaping  for  want  of 

Incioftres,  &c.  680 

Where  the  Prefcription  for  Common  ought  to 

be  for  Cattle  levant  and  couchant,  &c.  ibid, 
^^,  Bars^   feveral  concerning  Seijin^   Waifs ^  and 

Efirays^  d^c.  ibid, 

Juftification  by  Grant  of  Eftrays  under  th« 

Dutch y  Seal.      Demur'  c^  Judic    fro  J^er\ 

quia  Narr'  de  Vacca  dr  Bar  de  Juvenca^  6St 
S  6.  Bar yd^c,  de  Wrecks  6Sz 

37r  Bar  J  d^c,  de  Warrens  &  Haming,  ibid. 

38.  Bar, 
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38;  Bar,  ^c.  de  Chafes:  And  juftifies  killing  of 
Hunting'bogspurfuingDeer.  c^c.  Page  685 

39,  Bar^  &c.  de  Fairs  &  Markets  \  and  Juftift- 
cation  for  feifing  Goods  for  Toll^  &c,  with 
Replications^  Rejoinders^  Demurrers,  and 
Judgments  thereon,  684,  &c. 

40.  Bar,  d^c.  Jut  Cufioms^  and  Juftifications  to 
ered  Stalls,  &c.  687 

Qd^  cefit  Eqtium  fro  Tolneto  in  ViUa  tent*  de  Rege  S* 
petit  Auxilium^  689 

Qd^  trani*  fuit  diebus  Rogation^  ihid. 

Cuftom  fro  Mortuario^  ibid. 

Bar  fur  Cufiom  de  Heriot^  whereby  he  took  th© 
Cow,  which  afterwards  had  a  Calf;  and 
that  one  ^  took  them  from  him,  and  deli- 
ver'd  them  to  the  Plaintiff^  and  Defendant 
retook  them,  ibid. 

Demur'  inde  cum  Notify  690 

Bar  per  Demife  of  an  Honour  unde  Manor  fuit 

farcer,  and  fliews  a  Cuftom  to  diftrain  for 

Fines,  ibid. 

Refl\  No  fuch  Cuftom,    &  Def  demur\ 

Sed  Judic^  fro  def  alt*  D^\  691 

Bar  by  Cuftom  to  dig  for  Lead,  and  to  carry 
away  the  Refidue  after  Duties  paid,  ^er^ 
deMur\  e^  Judic'  fro  ^ef  for  want  of  leve- 
ral  Allegations,  ibid. 

Juftification  to  dig  for  Coals;  per  t^uody  &c.  Reft 
&  Demur,  ^  Judic"  fro  ^er'  for  Defendant's 
bad  Pleading.  6^z 

Juftifies  by  Ufage  to  dig  for  and  carry  away 
Stones  for  Reparation  of  Hou(es.  ^er^  de- 
niurr\  ^  Judic'  fro  ^er\  ibid.  &  693 

Bar  by  Cuftom  to  dig  in  the  Common-ftore 
forBallaft,  695 


E  e  e  2  Cfar^ 
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Bar,  arid  Juftifies  for  Toll  and  CuUctn  >  .    i 

Port  of  Lyn  Regi^^  &  ^er'  moratur^  Page  6^.:^ 

Ohj.  That  there  is  no  good  Confidei  ation 

ibr  the  Toll,  &c.    But  the  Court  incUn'd 

fro  Def\  That  the  Owner  of  a  Port  may 

have  Toll  by  Prelcription>  &q,  6$^y  594 

Trover^   ^  Bar  inde^  6^$ 


D 


Efendant  confeffes  the  Converfion  ^  but 
pleads  Acquittal  in  Confideration  of  a 
Promife  to  pay  20  s.  Plaintiff  demurs,  be- 
caufe  not  averr'd  that  the  20/.  were  paid, 

ibid. 


Wdfi^  &  Bar  inde^  &€.  6g6 

DIrcdiohs  to  leveral  Bars,   t^r.    ihiJ.  #• 

As  to  Houfes,  Ponds,  Wainfcot,  &c,         698 

Defendant  pleads  that  the  Leflbrdied  inteftate, 
and  no  Adminiftration  to  him.  Repl%  That 
he^enter'das  Executor  de  injur' prop/.  Defen- 
dant demurs,     Et  Judic'  pro  ^er^y  ibid. 

I<Iul  Wafi  fait  to  dwers  Wafts  affigned:  Several  . 
Replications,  Traverfes,  and  Averments,  &e.  j 

^99  j 

When  and  where  the  Statute  ought  to  bexeci-   | 
ted  in  the  Writ,  d^c  ibid^ 

Diredions  to  feveral  other  Bars,  &c.  in  Waftj 

700,  &€• 

Abatement  to  the  Writ  by  a  Device  pleaded 
ov€r,  and  traverfes  the  Difcent  ailedged. 
Plaintiff  demurs  generally,  and  the  Traverfo 
held  ill,  but  not  on  a  general  Demurrer^  702 


As 


As  to  View  by  Jurors  in  an  Adion  of  Waft, 

Page  702,  &  705 
Obfervauons  upon  the  late  AA  4  d^  y  An?fa, 

concerning  the  View,      ^  705 

Where  a  Copyholder  for  Life  demurred  to  the 

Declaration  of  him  in  Remainder,  704 

If  the  Converfation  be  of  greater  Value.    ^  If 

it  be  Waft.  i^U, 

That  Waft  lies  not  in  ancient  DemeCie,  &c. 

The  Conclufion  of  this  Volume,  with  Refe- 
rences to  Judgments  in  Waft,  &Ci    ibidi  & 
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